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Summer is convention time for unions
Summertime means national conventions for

some of the nation’s major police unions.  And this
summer, like others every four years, also means
issuance of endorsements in the race for President.
Both the International Union of Police Associations
(IUPA), AFL-CIO, and the National Association of
Police Organizations (NAPO) have scheduled their
gatherings for the first week of August.  IUPA will
convene August 5 through 7 in San Diego, California,
while NAPO delegates will gather in Key Biscayne,
Florida, August 5 through 9.  The nation’s largest
police labor group, the Fraternal Order of Police
(FOP), holds its next biennial convention in 2005
while the International Brotherhood of Police Officers
(IBPO) is not scheduled to meet but was an early
endorser of Senator John Kerry.

While NAPO is expected to announce its
choice in the Presidential race at its national meetings,
the FOP is taking a different tact.  As in the 2000
election, the FOP will use a screening committee to
examine the candidates and make a recommendation
to the Board of National Trustees.  This board will

decide to endorse President George W. Bush, Senator
Kerry, or make no endorsement.  The decision is
expected to be announced by September 20.  The
FOP constitution and by-laws bar state and local
lodges from making their own Presidential
endorsements.

In 2000, the FOP endorsed then-Governor
Bush after rejecting the screening committee’s
recommendation of Vice President Gore.  NAPO and
IUPA selected Vice President Al Gore.  The IBPO
backed President Bush in 2000 before switching to
Senator Kerry for the upcoming election.  The IUPA
has already endorsed Senator Kerry in the upcoming
election.

The political worth for a Presidential candidate of
endorsement by a police union is of unknown value.
However, in a race expected to be close, each candidate is
looking for any edge with the voters.  While crime has
taken a backseat to homeland safety in many citizens’ minds,
police officers are nonetheless viewed as playing a key
role in domestic security.  Politicians and unions both
perceive value in the endorsement process.

Money irregularities cause problems for union officials
Two union leaders  in  Wisconsin  and

Texas  recent ly  los t  the i r  pos i t ions  due  to
allegations of financial mismanagement.  The
executive director of the Wisconsin Professional
Police Association (WPPA), the state’s largest
police labor group, has been removed from his
office amid charges of financial irregularities
and questionable spending while the leader of
the  Harr i s  County  Deput ies ’  Organiza t ion
(HCDO) has resigned after being convicted of
theft of money raised for charity.

Jim Kluss, who led the WPPA for 18 years,
was fired by the 10,000-member union’s board
following an audit of accounts.  WPPA officials have
not publicly released details of allegations against
Kluss but one official said, “It became apparent that

  Labor Lexicon
wage pass
A union agreeing to forego a pay raise within a
newly negotiated labor contract in exchange for
some other benefit.  Commonly the wage pass
occurs in the first year of a multi-year agree-
ment.

there were some financial irregularities going on and
the cause of those irregularities was the executive
director.”  Several other WPPA employees, including
Kluss’ wife, were also terminated.
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Kluss has denied any wrongdoing and said
he had not seen the audit.  Kluss, who is reportedly
attempting to organize a rival union, said it was ironic
that he had championed a “just cause” requirement
for the termination of peace officers but was himself
being denied the opportunity to present a defense to
the allegations.

Federal authorities are reportedly
investigating the issues raised by the audit but no
criminal charges have as yet been filed.

The head of the union in Texas’ largest
sheriff’s department has resigned after a state court
jury convicted him of felony theft in connection
with a fundraising campaign that led contributors to
believe their donations would go the Marine Corps
Toys for Tots program.  Ed Christensen tendered his
resignation after receiving a four-year probated
sentence and a $1,000 fine.  Christensen was also

fired by the Harris County Sheriff’s Department where
he had served as a deputy in the jail.

Prosecutors said Christensen authorized a
telemarketing activity that netted $250,000 over a
three-year period.  They claimed he pocketed
thousands of dollars.  Christensen argued that the
telemarketing firm duped him and the union. He has
appealed both his conviction and his termination from
the sheriff’s department.

The HCDO is affiliated with the International
Union of Police Associations (IUPA), AFL-CIO.
Christensen was the named plaintiff in the IUPA effort
before the Supreme Court to clarify the rights of peace
officers regarding use of compensatory time.  In the
2000 case of Christensen v. Harris County, Texas,
the Supreme Court ruled that a public employer could
compel an employee to use accumulated
compensatory time.

Dodge to reenter police fleet business
Longtime police veterans will recall the

Plymouth Fury and Dodge Monaco police cars of the
1970s — very big and very fast and very thirsty.  Alas,
such police “muscle cars” fell victim to the first
gasoline shortage, being replaced by the Volare and
Aspen, smaller vehicles that most officers would just
as soon forget.  Chrysler Corporation eventually
exited the police fleet business leaving law
enforcement agencies with a decade dominated by
Chevrolet Impalas followed by another decade of
Ford Crown Victorias.  Now the Plymouth brand is
no more but Chrysler’s Dodge division is back with
a most unusual offering  — a Hemi®-powered station
wagon for police use!

Daimler-Chrysler, seeking to cut into Ford
Motor Company’s 80 percent share of police vehicle
sales, plans to re-enter the police market with its new
Dodge Magnum wagon powered by the popular Hemi®

engine.  Chrysler recently announced plans to build a
2005 Dodge Magnum SXT specially outfitted for police
use this fall and then offer a 2006 Magnum police
package, with an optional Hemi® engine, next year.  An
industry rumor has the special police version of the
Magnum being called the “Enforcer.”

“We are going to offer a package that will be the
most powerful police vehicle available,” said Ray Fisher,
Chrysler’s vice president of fleet sales.  “When a police

officer is in a pursuit, they want to run down anyone on the
road.  The Hemi® gives them the best chance to do that.”

The automaker said that the Magnum will offer
the ultimate in police-car performance, packing up to
340 horsepower for its Hemi® V8 models.  Chrysler
also will offer a police model with a 3.5-liter V6 engine
that will produce up to 250 horsepower, the company
said.  Both models will be rear-wheel drive.  A Hemi®

engine, so-named for the shape of its combustion
chamber, produces more horsepower than a
conventional motor of the same size.  The Hemi® design,
first introduced in street vehicles in the 1950s, became
a popular engine among drag racers and stock car
drivers.  Its legend of high power has been the focus of
a recent television advertising campaign by Chrysler.

Despite controversy over the safety of the
Crown Victoria, Ford officials say they expect their
company to hold its ground.  “Police officers really love
the Crown Victoria,” said Carolyn Brown, a Ford
spokeswoman.  “It gives them the power, performance
and the package they need.”  Ford supporters also
suggest that many jurisdictions will find it uneconomical
to train mechanics and acquire spare parts for a different
brand of police cruiser.

A mock-up of the Dodge Magnum police
vehicle can be seen by clicking here



3

August 2004

Boston union says  convention will be picketed
“The BPPA fully intends to protest and

picket at the Democratic National Convention
in Boston starting on July 25th through July
29,” a press release from the Boston Police
Patrolmen’s Association (BPPA) reads.  Some
news repor ts  had quoted union off ic ia ls  as
saying the convention would not be picketed
out  of  respect  for  Senator  John Kerry  who
canceled a speech before the National League
of Cities meeting in Boston in June rather than
be faced with crossing the BPPA picket line.

The threatened picketing is the latest
tactic in the increasingly contentious efforts
between the union and Boston city officials to
reach a labor contract.  Last month, city officials
were successful in stopping picketing around
the FleetCenter where the convention will be
held.  Officials were concerned that tradesmen
would not cross the picket l ine and thereby
prevent  convent ion  prepara t ion  work  f rom
being completed on time.

The police union is using the desire of
Boston officials to showcase the city to visiting

Democratic Party delegates as leverage for a pay
ra ise .   I ron ica l ly ,  BPPA is  a  loca l  o f  the
International Union of Police Associations, AFL-
CIO,  which  has  endorsed  the  presumpt ive
Democratic nominee John Kerry.

Whether Senator Kerry refuses to cross the
convention picket l ine will  not be an issue,
however, as the BPPA picket will be blocks away
from the convention site.  Under federal law, the
area adjacent to the FleetCenter has been designated
a “federally protected reservation” and all picketing
is barred.  Protestors will be allowed to demonstrate in a
more remote “shared area” but BPPA has announced
plans to picket the delegates’ hotels instead.

Additionally, the police union has been
granted permits to picket nearly 30 delegation
parties that Boston Mayor Thomas Menino is
hosting.  Since many delegates to the Democratic
National Convention (DNC) are affiliated with
organized labor, the BPPA is attempting to use
that relationship to its advantage.  According to
the BPPA press release, “We fully expect DNC
delegates to respect that picket line.”

The court affords substantial latitude to employers in making
discipline-related decisions and is reluctant to act as a super
personnel department that second-guesses employers’
business judgment.

Litigation
Dismissal procedures

given  cards  to  re la t ives ,
friends, and two other officers,
and  tha t  i t  was  common
knowledge  wi th in  the
depar tment  he  could  ass i s t
others in obtaining the cards.
As a result of the investigation,
Salguero was recommended for

termination.  He appealed the
recommendation to the deputy
chief and the chief of police but
the termination was upheld.

Salguero brought a post-
termination appeal before the

city personnel director and the
assistant city manager and both
of them upheld the termination.
He then requested a hearing
before the city grievance board.
At this hearing before a five-
member board, he was
represented by counsel and

informed of his rights to call
witnesses and present other
evidence.  Salguero argued that his
termination was disproportionate
compared to the discipline received
by other officers and that it was

The police department
received information that several
police officers were involved in
obtaining cards to access satellite
television illegally.  All officers
with satelli te television were
interviewed.  Based on the
investigation, the department
concluded that although several
officers were involved in illegally
obtaining satellite television,
Salguero’s involvement was the
most severe.  In an internal affairs
interview, after being read his
Miranda rights, Salguero admitted
that he had obtained illegal satellite
access cards from Canada, had
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Supreme Court update
As the high court approaches the close of its term at the

end of July, no significant police labor relations cases remain
awaiting a review decision.  However, petitions for Supreme Court
consideration will continue to be filed over the summer.
Additionally, carrying over to next term is Smith v. City of Jackson,
Mississippi, No. 03-1160.  In this matter the court will decide whether
the federal Age Discrimination in Employment Act bars only
intentional discrimination or whether the disparate impact theory
can be used to establish age-related bias.  The Smith case concerns
the legality of separate pay scales for police officers under and
over age 40. Additionally the justices recently made it both
easier and harder for a worker to assert a claim of sex discrimination
deriving from a sexually hostile work environment.  In Suder v.
Pennsylvania State Police, No. 03-95, the court resolved the legal
question of whether a worker who voluntary resigns can rely on
the theory of constructive discharge to pursue a sex discrimination
claim.  But, the court said the employee bears the burden of proof
of establishing that conditions were so intolerable that a reasonable
person would have felt compelled to resign.  The justices confirmed
that a victim of a hostile work environment could rely on the legal
theory that they were constructively discharged through the
intolerable circumstances in which they found themselves.
Importantly, however, the justices held that the employer could
still defend the claim and avoid liability for the conduct of its
supervisory employees by showing that the employer had in place
a sincere policy and procedure aimed at preventing and responding
to sexual harassment and the plaintiff failed to utilize it.

counsel before the grievance
board  and  had  a  s t rong
incentive to litigate his breach
of contract claim.  He was able
to  ca l l  wi tnesses ,  c ross -
examine  them,  and  present
other evidence.  He has failed
to  expla in  how the  o ther
procedura l  def ic ienc ies  of
which he complains impeded
his ability to fully and fairly
present  h i s  c la im to  the
grievance board.  In absence of
such  ev idence ,  the  cour t
concludes he was able to fully
and fairly litigate his claim.

He also complains that the
board  cons is ted  of  four
ind iv idua ls  who were
subordinate to the city manager
who prosecuted the case.  Prior
case  law holds  tha t  mere
presence of internal employees
on personnel boards, without
ev idence  tha t  they  have  a
personal or financial stake in
the decision does not establish
bias.   Salguero presented no
evidence of actual bias or the
appearance of bias.  The lower
court was correct in rejecting
his challenge to the fairness of

discrimination because he was
the  only  Hispanic  of f icer
involved  in  the  scheme and
was  te rmina ted  desp i te  the
involvement  of  seven  o ther
officers.  The grievance board
upheld the termination, finding
that Salguero knew his actions
violated state and federal law
and no  o ther  employee  was
involved  in  reprogramming
and obta in ing  the  cards .
Additionally,  only one other
officer distributed the illegal
cards.

Subsequently, the former
officer sued the city claiming it
had breached his employment
cont rac t  by  wrongfu l ly
terminating him, had denied him
due process of l aw,  and  had
in ten t iona l ly  d i scr imina ted
agains t  h im.   Tr ia l  cour t
granted the city’s motion for
summary  judgment  on  a l l
counts .   The  former  of f icer
appeals.

HELD:  Salguero argues
he did not have a fair and full
oppor tuni ty  to  l i t iga te  h i s
breach of contract claim before
the grievance board because he
was not afforded the opportunity
to conduct discovery prior to
the  hear ing ,  was  unable  to
subpoena  cer ta in  wi tnesses ,
hearsay  ev idence  was
admitted, and the members of
the  gr ievance  board  had  no
training.  Under federal law,
however, inquiry into whether
a  par ty  had  a  fu l l  and  fa i r
opportunity to litigate an issue
often focuses on whether there
were  s ign i f ican t  p rocedura l
l imi ta t ions  in  the  pr ior
proceeding .   In  th i s  case ,
Salguero was represented by
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the appeals procedure.
As to Salguero’s claim of

discrimination, he has shown a
prima facie case because he is
a member of a protected class
and  was  te rmina ted  under
circumstances giving rise to an
inference  of  d iscr iminat ion.
The  c i ty  has  countered ,
however,  by showing a non-
d iscr imina tory  reason  for
Salguero’s  terminat ion:   the
former  of f icer  knowingly
engaged in illegal activity and
in more severe conduct than
depar tment  employees  who
engaged  in  s imi la r  i l l ega l
act ivi ty .   Thus,  the ci ty  has
art iculated a legit imate non-
discriminatory reason for the
termination.  Salguero argues
this was the pretext for firing
him.  Salguero claims he was
treated differently than other
s imi la r ly  s i tua ted  non-
Hispanics.  However, a review
of  the  fac t s  l eads  to  the
conclus ion  tha t  Sa lguero’s
conduct was the most severe
and culpable.  While another
officer’s conduct was certainly
severe, the fact remains that no
other  depar tment  employee
was  involved  in
reprogramming the  i l legal ly
obta ined  cards  or  order ing
them from Canada.  The court
affords substantial latitude to
employers  in  making
discipline-related decisions and
is reluctant to act as a super
personnel  depar tment  tha t
second-guesses  employers ’
business judgments.  Affirmed
for  the  c i ty ,  end  of  case .
[Salguero v. City of Clovis, New
Mexico, 366 F.3d 1168 (10th Cir.
2004)]

Disciplinary procedures

However, incidents that are relatively minor and infrequent
will not meet the standard for a discriminatory hostile
environment.

In  ear ly  1990,  po l ice
officers Deters and Storzieri
arrested a man who sustained
serious injuries in the course of
the arrest.  Some months later,
Deters  and  S torz ie r i  were
ar res ted  and  charged  wi th
misdemeanor  assau l t s  in
connection with the incident.
On the same day departmental
d isc ip l inary  charges  were
brought  agains t  them.   Two
years later  the officers were
acqui t ted  of  the  c r imina l

charges.
In March 1994, they filed

a lawsuit in state court alleging
fa l se  a r res t ,  mal ic ious
prosecution, and violation of
their civil rights.  A few days
la te r ,  the  of f icers  were
informed that the city intended
to  proceed  wi th  the
disc ipl inary  charges  agains t
them.

Over the next three years
se t t l ement  d i scuss ions  took
place between the officers and
the  c i ty ,  d i scuss ions  tha t
cen tered  on  the  of f icers
dropping their state court suits
and agreeing to  some minor
discipline in exchange for the
ci ty  withdrawing the formal
disciplinary charges.  During
this period the only person
empowered under the city charter
to dismiss the disciplinary charges
was the city administrator.
Nonetheless the chief of police

and the mayor were involved
in reviewing and negotiating
the potential settlement.

Over four years after the
initial filing of the lawsuit, the
state court directed the city to
schedule  a  hear ing  on  the
disc ip l inary  charges .   This
hear ing  las ted  18  months .
Ultimately, the hearing officer
recommended dismissal of the
charges.  The city administrator
followed the recommendation
and dropped the disciplinary
charges  aga ins t  the  two
officers some ten years after the

initial event.
The officers then filed a

federal court suit alleging that
the mayor and the chief of police
had violated their First
Amendment rights by
maintaining the disciplinary
proceeding when they knew the
charges were baseless.   The
officers claimed that the
continuation of the proceedings
were actually in retaliation for
the officers’ state court suit.

The  ch ie f  o f  po l ice  and
mayor  moved for  summary
judgment  on the  grounds  of
qua l i f ied  immuni ty .   The
off icers  opposed the motion
cit ing,  among other reasons,
that during the pendancy of the
s ta te  cour t  su i t  they  were
subjec t  to  a  var ie ty  of
retaliatory actions, such as not
be ing  appoin ted  to  an  open
detective position, not being
promoted  to  se rgeant ,  no t
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receiving certain assignments,
and  rece iv ing  o ther  minor
disciplinary penalties.

The trial court denied the
motion for summary judgment
on the part of the mayor and
chief of police, finding that bad
faith may be inferred from the
offer to drop the disciplinary
charges if the officers agreed
to  drop  the  lawsui t  in  s ta te
cour t .   Mayor  and  ch ie f  o f
police appeal.

HELD:   The  mayor  and
chief of police are entitled to
qual i f ied  immuni ty  on  the
of f icers ’  re ta l ia t ion  c la ims .
The officers assert that the two
city officials retaliated against
them by  main ta in ing ,  as  a
mat te r  o f  po l icy ,  the
d isc ip l inary  proceedings
against the officers to punish
them for bringing the state lawsuit.
However, the evidence is clear
that under the city charter the
authority to drop  the
disc ip l inary  charges  res ted
exc lus ive ly  wi th  the  c i ty
administrator.   Although the
mayor  could  make  a
recommendat ion  regard ing
proceedings  there  i s  no
evidence that  the mayor had
any authority to influence the
city administrator’s decision.
Without any authority to stop
the discipl inary act ions,  the
mayor and the chief of police
could not violate the officers’
cons t i tu t iona l  r igh ts  by
refusing to dismiss the charges.

The  of f icers  a l so  asser t
that they retaliated against and
subjec ted  to  a  hos t i l e  work
environment  over  the mult i -
year  per iod  dur ing  the
pendancy of the state lawsuit.

Pr ior  case  law a l lows
accumula t ion  of  seemingly
minor  inc idents  to  form the
bas is  o f  a  cons t i tu t iona l
retaliation of claim once they
reach critical mass.  However,
incidents that are relatively minor
and infrequent will not meet the
standard for a discriminatory
hos t i le  environment.  In the
court’s view, the incidents alleged
in this case were both minor and
infrequent.  There was nothing in
the record that resembled a pattern
of nearly constant harassment as
required by law nor were any
incidents particularly severe.

Likewise, the officers have
not  shown a  re la t ionship
between failure to be promoted
and their pursuit of their civil
suit in state court.  The officers
did not offer any evidence to
contradict  the police chief’s
tes t imony tha t  he  d id  not
exercise independent judgment
when presented with the
promotion choices of the
promotion selection committee,
but rather relied solely on the
committee’s recommendations.
Without some proof that the
chief possessed retaliatory
feelings toward the officers, they
cannot proceed in making a First
Amendment claim for failing to
be promoted.  Mayor and chief
of police entitled to qualifird
immunity on all claims.  [Deters
v. LaFuente, 368 F.3d 185 (2nd Cir.
2004)]

stating that overtime was to be
discouraged.  The agreement,
however ,  p rovided  tha t
employees  may accept
compensatory time instead of
cash for any overtime that they
worked.  Further, the agreement
stated that the compensatory
time must be used or cashed
out within one year.  Pursuant
to  the  sher i f f ’ s  depar tment
genera l  o rders ,  superv isors
were responsible for insuring
tha t  compensa tory  t ime not
used within one year was paid
off in cash.

 Mor tensen ,  a  deputy
sheriff, was employed at one of
the county correction centers.
At  the  cen ter ,  h i s  f i r s t - l ine
supervisor maintained a leave
book determining the number
of  employees  who were
scheduled for leave each day.
The leave  book conta ined  a
prede termined  number  of
available leave slots that were
used  to  schedule  a l l  fu ture
requests for time off, including
compensa tory  t ime of f .
Typical ly  for  the  correct ion
center there were three leave
slots  avai lable  on weekdays
and four leave slots available on
the weekends.  The county had set
the number of slots to comply with
minimum staffing requirements of
approximately 80 percent of full
jail staff.  The deputies were able
to reserve a slot during any 60-day
calendar period.  A deputy could
request a compensatory time slot
based only on the slots that were
available.  Once the leave slots
were full the county denied further
request for discretionary leave in
order to prevent a shift from being
understaffed.

Overtime

The deputy sheriffs’ union
and the county entered into a
collective bargaining agreement
tha t  inc luded  a  provis ion
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Mortensen requested
compensatory time off on a
particular date.  The request was
denied because the book was full
for that day.  At the time there were
18 alternate dates with open slots
during the 60-day window.

Mortensen filed suit claiming
the county’s policy regarding use
of compensatory leave violated
the federal Fair Labor Standards
Act (FLSA).  He argued that the
county must grant an employee’s
request for a specific leave date
unless the county could show that
the request would unduly disrupt
its operations.  He claimed that
since there were other deputies
available who could work
overtime, his request for leave
would not disrupt the correction
center operations.

Tr ia l  cour t  g ran ted
county’s motion for summary
judgment ,  f ind ing  tha t  the
prac t ice  of  main ta in ing  the
leave book and the agreement
wi th  the  deput ies ’  un ion
requiring the use of scheduled
leave  wi th in  one  year  were

cont rac t  or  o ther  agreement
between the employer and the
employee.  The statute further
provides that a request to use
compensa tory  t ime sha l l  be
granted by the employer within
a  reasonable  per iod  a f te r
making the request “if the use
of the compensatory time does
not  unduly  d is rupt  the
opera t ions  of  the  publ ic
agency.”  The DOL has issued
regulations and opinion letters
interpreting this section of the
FSLA.  However,  a  court  in
construing a federal statute is
to give effect to the language
of the statute if the intent of
Congress is clear.  Only if the
statute is ambiguous must the
cour t  de te rmine  whether
agency  in te rpre ta t ions  a re
needed .   Accord ingly ,  the
cour t  wi l l  re ly  on  the  DOL
regulations to determine if the
FSLA is ambiguous regarding
the issue that Mortensen raises.

In 2003, the U.S. Court of
Appeals for the Fifth Circuit
became the  on ly  federa l

a span of time for the employer
to act, the beginning of which
is the date of the employee’s
request.

Mortensen objects to the
adoption of this interpretation
because he claims it gives the
employer unfettered discretion
to decide when an employee
can use his compensatory time.
However ,  g iven  tha t  the
Supreme Court has previously
he ld  tha t  an  employer  can
compel an employee to use his
compensa tory  t ime i f  i t  so
chooses and can chose specific
dates for the use of the forced
compensatory time, it follows
that the decision of when the
t ime wi l l  be  used  wi l l  l i e
presumpt ive ly  wi th  the
employer ,  no t  wi th  the
employee.

Unlike private employers,
public employers cannot pass
to  consumers  the  opera t ing
costs associated with overtime
pay.  Congress consequently
provided  publ ic  employers
with an alternative.  Allowing
employees  to  s tock  p i le
compensatory time outside the
control of the employer would
eventua l ly  force  publ ic
employers to pay overtime and
remove  the  very  reason
Congress  a l lowed the
compensatory time alternative.
If Mortensen could force the
county to pay another deputy
overtime so he could use his
compensatory t ime, the very
purpose of the compensatory
t ime a l te rna t ive  would  be
eviscera ted .   Such  a
requirement would burden the
county  cons iderab ly  by
increasing the overtime paid to

Whether a request to use compensatory time off is granted
within a reasonable period of time depends upon the
customary work practices of the employer and analysis of
the terms contained in the collective bargaining agreement.

consistent with Department of
Labor (DOL) regulations.  The
deputy appeals.

HELD:  The case requires
a determination of the meaning
of a  provision of  the FLSA.
The  FLSA a l lows  publ ic
employers  to  compensa te
worked  over t ime wi th
compensatory time off if there
i s  a  co l lec t ive  barga in ing

appellant court to interpret this
statute.  In a situation nearly
identical to the one presented
in  th i s  case ,  the  5 th c i rcu i t
found tha t  the  s ta tu tory
requi rement  mandat ing  a
“reasonable period” for use of
compensa tory  t ime was
different from mandating the
employee’s chosen dates.  The
language of the statute offers
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employees.
The statute unambiguously

states that once an employee
reques ts  the  use  of
compensa tory  t ime of f ,  the
employer  has  a  reasonable
per iod  of  t ime to  a l low the
employee  to  use  the
compensatory time.  Because
the  s ta tu tory  language  i s
unambiguous,  the  cour t  wi l l
not defer to the regulations and
opin ion  le t te rs  of  the  DOL
sugges t ing  an  a l te rna te
interpretat ion of  the s tatute .
There is not evidence that the
county failed to grant use of
compensatory time off within a
reasonable period.

Whether a request to use
compensatory time off is granted
within a reasonable period of
time depends upon the
customary work practices of the
employer and analysis of the
terms contained in the collective
bargaining agreement.  It  is
understood that the county has
used the leave book system to
schedule all leave for several
years.  The leave book accounts
for  and  avoids  undue
dis rupt ions  by  be ing  sure
minimum staff ing levels  are
maintained and fairly scheduled.
Mortensen has failed to show
that the use of the leave book
and the collective bargaining
agreement with the union failed
to comply with the FLSA and
its regulations regarding what
constitutes a reasonable period.
The county is not in violation
of FLSA.  Summary judgment
for  county  conf i rmed.
[Mor tensen v .  Sacramento
County, California, 368 F.3d 1082
(9th Cir. 2004)]

arbitrator was authorized to
determine whether there was just
cause to demote Corpion.  Inherent
in the authority to determine just
cause is the ability to determine
whether a violation of policy was
serious enough to justify demotion
or should have resulted in a lesser

Arbitrator’s authority

Corpion, a deputy sheriff, was
demoted in rank as a result of
comments he made in the
workplace.  The sheriff’s
department concluded the
comments violated department

Inherentt in the authority to determine just cause is the ability
to determine whether a violation of policy was serious
enough to justify demotion or should have resulted in a
lesser penalty.

policy.  Pursuit to the collective
bargaining agreement with the
deputies’  union,  a  grievance
was filed on the matter.  The
gr ievance  was  submi t ted  to
arbitration.

At the arbitration hearing
Corpion  asser ted  tha t  h i s
remarks  were  harmless  and
other employees had done the
same thing or worse without
be ing  d isc ip l ined .   The
arbitrator found that although
the sheriff’s department acted
in good faith in attempting to
enforce its policy, the facts did
not  const i tute just  cause for
permanent loss of rank.  The
arbi t ra tor  concluded that  no
more  than  a  temporary
demot ion  and  addi t iona l
t ra in ing  were  warran ted .
Corpion was ordered restored
to  h is  rank but  denied  back
pay and benefits.

The sheriff’s department
f i led  a  pe t i t ion  to  have  the
award  vaca ted .   Tr ia l  cour t
vacated the award and deputy
sheriff appeals.

HELD:  Under Florida law
and the collective bargaining
agreement in this case the

penalty.  The arbitrator did not
exceed his authority by reforming
the penalty given Corpion.
Reversed for deputy.  [Corpion v.
Jenne, 869 So.2d 660 (Fla. Dist. Ct.
App. 2004)]

Pension rights

DeSoto was a police
sergeant who was demoted and
suspended for six months
without pay.  During the time of
his suspension DeSoto helped
plan and facilitate a series of
crimes.  In one case he devised
the plan for a robbery and
provided the mace used during
the robbery.  In another,  he
contacted a police officer
accomplice to notify him when
the victim was leaving work so
the accomplice could conduct a
traffic stop and restrain the
victim.  In the third robbery
DeSoto identified himself as a
police officer.  In the final case,
he advised his accomplices how
to package drugs to avoid
detection and provided cover so
cocaine could be successfully
delivered.  As a result of these
criminal acts,  DeSoto was
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indicted and subsequently pled
guilty to a variety of criminal
charges.  Soon thereafter the
board of trustees of the pension
fund commenced proceedings to
forfeit  DeSoto’s police
retirement benefits.   DeSoto
appeals the decision revoking
his pension benefits.

HELD:  Under Florida
statute, a public official who
commits a felony that is related
to his public office forfeits his
public pension.  In this case, the
trial court found the evidence
was sufficient to meet the
statutory requirement of a
connection between the crimes
charged against the officer and
his duties.  The conspiracies
involved in the planning of the
robberies and the agreement to
protect the drug shipment occurred
outside the period of DeSoto’s
suspension.  Additionally, DeSoto
clearly violated his duties as a
public officer to safeguard the
public faith in his office.
Though suspended for a period
of time he remained a public
servant.  The pension board’s
forfeiture of DeSoto’s pension
rights was warranted under state
law.  [DeSoto v. Hialeah Police
Pension Fund Board of Trustees,
870 So.2d 844 (Fla. Dist. Ct. App.
2003)]

to maintain residence within the
county.  Any new employee
would have six months to establish
actual residency and all employees
currently residing in the county
would have to maintain their
county residency.  County
employees residing outside the
county were exempt from the
provision of the ordinance.

A group of unions
representing peace officers filed
an unfair labor practice charge
with the state labor board alleging
that the county had the obligation
under Illinois law to bargain over
the residency requirement.
Ultimately, the state labor board,
in interpreting the statute, ruled
that the county was obligated to
bargain over implementation of
the residency requirement.  County
employers appeal.

 HELD:  Under Illinois
statutes, it is an unfair labor
practice for an employer to refuse
to bargain collectively in good
faith with the union which is the
representative of public employees
in an appropriate unit.  A public
employer, however, is required
only to bargain on those subjects
that are mandatory matters.

Whether a matter is a
mandatory subject of bargaining
involves a balancing test.  A matter
is a mandatory subject of the
bargaining if it concerns wages,
hours, terms and conditions of
employment, and is either not a
matter of inherent managerial
authority, or is a matter of inherent
managerial authority, but the
benefits of bargaining outweigh
the burdens bargaining imposes on
the employer’s authority.

In this case, the state statutes
specifically determine the

negotiability of certain subjects of
bargaining for peace officers.  The
statute says that residency
requirements are not mandatory
bargaining subjects for peace
officers except in municipalities
with a population of under one (1)
million.  The statute further
provides that residency
requirements in municipalities
with at least one million are not
subject to bargaining.  Thus,
Illinois municipalities with a
population of at least one million
are immune from having to
bargain over peace officer
residency.

The county argues that the
statute is unclear whether these
restrictions apply to units of
government other than
municipalities.  Whether the
county is required to bargain over
residency is to be determined by
statutory construction.  The
primary rule of statutory
construction is to ascertain and
give effect to the intent of
legislature.  The language of the
statute is the best indicator of
legislative intent and where it is
clear, it must be given an effect
without resort to other interpretive
aids.  If the language of the statute
permits two constructions, one of
which would render the provision
uncertain and illogical and the
other of which would render the
provision reasonable and sensible,
the former construction must be
avoided.

A c lose  read ing  of  the
statute leads to the conclusion
that the labor board was correct
in deciding that the legislature
in tended  to  permi t  a  smal l
municipality to bargain over
residency but further intended

Residency requirement

Prior to December 2000, the
county did not require its
employees to reside within the
county as a condition of
employment.  However, during
that month, the board of
commissioners adopted an
ordinance that required employees
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to make an exception from having
to bargain for municipalities with
a population of over a million but
not counties.  The court believes
there is a rational basis for treating
Cook County, as a county with a
population in excess of one
million, differently from Chicago,
a municipality with a population
in excess of one million.  The
usual justification for seeking to
impose residency requirements on

residency were a matter of inherent
managerial authority, the benefits
of bargaining over residency
outweigh the burdens bargaining
would impose.

Union members have a
significant interest in their choice
of residency and the potential
discipline they could face for
violating the requirement.  The
county committed an unfair labor
practice when it refused to bargain

criminal charges a review board
determined that he had not
violated the department’s
firearms guidelines and
recommended he be retrained in
certain tactics and remain on
non-enforcement duty.  The
department apparently did not
send him for retraining but did not
bring any other disciplinary action
against him.  Subsequently, the
police commissioner continued
the modified assignment and
indicated it would be reviewed
in 12 months.  Boss filed suit
challenging this determination
and seeking reinstatement to full
duty as a police officer.

HELD:  Boss claims he was
exonerated criminally and
departmentally and is entitled to
full duty status.  He argues that
continued modified duty is
unauthorized and stigmatizing.

The police commissioner
testified that his decision to
retain Boss on modified duty was
out of concern for the spotlight
cast by the shooting and the trial
that could hamper Boss’ ability
to interact with the public.  The
commissioner also feared that
for Boss to take future police
action involving force, both he
and the department would be

Police departments, as quasi-military organizations, are
extended greater judicial deference and discretion in
personnel matters than might otherwise be appropriate in
public employment.

subjected to prejudgment based
on his involvement with the prior
notorious incident.

The courts have recognized
that the police commissioner

Even if residency were a matter of inherent managerial
authority, the benefits of bargaining over residency outweigh
the burdens bargaining would impose.

peace officers is that those officers
who are assigned patrol duties may
be summoned from their
residence on short notice in case
of an emergency.  Chicago
employs many more peace
officers on patrol duty than does
the Cook County Police.  There few
are remaining unincorporated areas
of Cook County for its police
officers to patrol.  The legislature
may well have believed that there
is far less justification for
residency requirements for county
peace officers than for city peace
officers.

When the facts of this case
are applied to the test for
mandatory bargaining subjects,
residency indeed touches upon the
terms and conditions of
employment.  Because residency
requirement violations subject
employees to potential discipline,
their terms and conditions of
employment are affected.
Likewise, prior case law holds that
a residency ordinance does not
involve a matter of inherent
managerial authority.  Even if

over its residency requirement as
such a requirement was a
mandatory subject.  Affirmed for
police unions.  [County of Cook v.
Illinois Labor Relations Board Local
Panel, 807 N.E.2d 613 (Ill. App. Ct.
2004)]

criminal charges following the
shooting and was placed on
modified assignment by the
department.

After being acquitted of the

Disciplinary procedures
Boss was a seven-year

veteran city police officer.  He was
involved in a fatal shooting of an
individual.  The shooting drew
widespread media attention
because of the number of rounds
discharged by the various officers
involved.  Boss was indicted on
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exercises broad discretion to
manage a police department,
including the deployment of
personnel and assignment to
appropriate duty.  That discretion
extends to personnel evaluation,
investigation, and discipline.
Depar tmenta l  d i sc re t ion  to
l imi t  ass ignments  ex tends
beyond the  d i sc ip l inary
context.

Pol ice  depar tments ,  as
quasi-military organizations, are
extended greater judicial
deference and discretion in
personnel matters than might
otherwise be appropriate in
public employment.  The
commissioner’s discretion,
however, is not unlimited as he
may not exercise that discretion
arbitrarily, capriciously, or
illegally.  State civil service law
as well as city ordinances and
the department patrol guide limit
the commissioner’s discretion.
As to personnel matters,  the
commissioner must draft rules
and interpret the patrol guides
consistently with other state
statutes.  When the patrol guide
includes an apparently absolute
rule concerning terms and
conditions of employment, the
department is bound by it until
the commissioner changes the
rule.  While nothing in state or city
law or the patrol guide mandates
automatic reinstatement upon
acquittal and firearm discharge
review, it  is clear that Boss’
demand for full duty status is a
demand for restoration of his
gun.  The patrol guide does not
give an officer the absolute right
to have a firearm under any and
all circumstances.

Boss has failed to meet his

burden of proving that the
commissioner acted arbitrarily,
capriciously, or contrary to law
by failing to restore his weapon.
Under the unusual circumstances
presented by this proceeding, it
appears the commissioner
rationally exercised his discretion.

Whether the commissioner
permiss ib ly  p laced  Boss  on
modified assignment requires a
separate inquiry.   The patrol
guide  s ta tes  unambiguous ly
that modified assignment may
be used only as a part of the
disciplinary process.  Boss is
not charged with misconduct
nor is he facing investigation
of  depar tmenta l  charges .
Accordingly ,  he  may not  be
cont inued  on  modi f ied
assignment.  Although the patrol
guide does not permit the
commissioner to keep Boss on
modified assignment, it likewise
does not require the commissioner
to return Boss to full duty.  The
police commissioner has the
discretion to place Boss on some
type of useful, full duty status
other than the impermissible
modified assignment.  Among the
opt ions  a re  res t r ic ted  duty ,
non-enforcement  du ty ,  and
adminis t ra t ive  duty .   The
pol ice  commiss ioner  i s  no t
required to restore Boss to full
duty with a firearm.  [Boss v.
Kelly, 776 N.Y.S.2d 772 (N.Y.
Sup.Ct. 2004)]

claimed that he suffered the
psychological condition because
of being involved in a fatal
shooting of an armed suspect, a
high-speed pursuit of juvenile
gang members, an incident
involving a fatal car crash and
another incident when his police
car caught fire while  stuck in the
road.  Worker’s compensation
commission denied the claim on
the grounds that he did not sustain
“an injury in the course of and
arising out of his employment” as
required by Ohio law.  Trial court
affirmed that ruling and the
trooper appealed.

HELD:  Wood asserts that the
Ohio Constitution and state
statutes envision worker’s
compensation for purely
psychological conditions without
regard as to whether such
conditions arise from a physical
injury.  The state constitution
grants the authority to the
legislature power to pass law
regarding worker’s compensation.
The constitution does not define
which occupational injuries are
covered.  Rather, the definition of
“injury” comes from a state
statute.  The statutory definition
specifically excludes psychiatric
conditions except where those
conditions have arisen from an
injury or occupational disease.  In
other words, purely psychiatric
injury is not compensable unless
it is a result of a physical injury
or disease.

Prior case law has also
affirmed that in the absence of
clearly expressed legislative intent
to recognize mental conditions
caused by work-related stress as
an occupational disease, such
menta l  condi t ions  a re  no t

Worker’s Compensation

Wood, a highway patrolman,
filed for worker’s compensation
benefits alleging he contracted
post-traumatic stress disorder as a
result of his employment.  He
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compensable under worker’s
compensation law.  While the
major i ty  of  s ta tes  a l low
compensation to workers for
purely psychological injuries
suf fe red  in  the  workplace ,
Ohio has chosen not made such
in jur ies  compensable .   A
worker  who suf fe rs  a

treat psychologica l  in jur ies
separate from physical injuries
wi thout  v io la t ing  the  equa l
protection clause of the state or
federa l  cons t i tu t ions .
Rejection of claim affirmed.
[Wood v. Ohio State Highway
Patrol, 808 N.E.2d 887 (Ohio Ct.
App. 2004)]

be made la ter  as  to  whether
discipline would be imposed.
Ul t imate ly ,  Vogel  d id  not
receive any discipline.

Nonethe less ,  the  un ion
filed an unfair labor practice
charge  regard ing  Vogel ’s
request  to be represented by
Panko be ing  denied .
Following a hearing, the labor
board  de te rmined  tha t  the
counselin session was actually
an  inves t iga t ive  in te rv iew
which entitled Vogel to union
representation and held that an
employee had the right under
Pennsylvania  labor  law to
union  representa t ion  of  h i s
choice .   The  labor  board
concluded that  the  s ta te ,  by
failing to provide Vogel with
h is  choice  of  un ion
representative, had committed
an unfair labor practice.  The
state appeals.

HELD:  In 1975, the U.S.
Supreme Court  endorsed the
Nat iona l  Labor  Rela t ions
Board’s statutory construction
of federal law guaranteeing the
right to union participation in
inves t iga t ive  in te rv iews  of
employees .   This  r igh t  has
become known as  the
Weingarten right  from the case
of  the  same name.   The
Weingarten rule states, “the right
of a union representative’s
assistance is based on the
statutory guarantee that
employees may act in concert for
mutual aid and protection.”
Second, the r ight  arises only
when the employee requests
representation and the right is
limited to situations where the
employee reasonably believes
the investigation will result in

While the majority of states allow compensation to workers
for purely psychological injuries suffered in the workplace,
Ohio has chosen not make such injuries compensable.

psychological injury, however,
i s  no t  forec losed  f rom
pursuing traditional common
law in jur ies  aga ins t  h i s
employer.

The legislative determination
to include physical injury and
disease but not psychiatric injury
and disease in the worker’s
compensation law also does not
violate the equal protection
clauses of the Ohio Constitution
or the U.S. Constitution.  A
statutory classification that does
not involve a suspect class or a
fundamental right does not violate
the equal protection clauses if it
bears a rational relationship to a
legitimate governmental interest.
Here, the state has a legitimate
interest in maintaining the self-
supporting nature of worker’s
compensation as well as
distributing its resources to the
disabilities determined by the state
to  be  covered ,  ra ther  than
cover ing  a l l  d i sab i l i t i es
inadequately.  Finally, the state has
a legitimate interest in maintaining
a contribution rate at a level that
will not unduly burden
participating employers.  All of
these reasons are sufficient to

Weingarten rights

Vogel ,  a  cor rec t iona l
officer, was summoned into the
capta in’s  of f ice  for  a
counseling session to discuss
his record of missing roll call.
Prior to the meeting, he met
wi th  Lenner t ,  who was  a
member of the executive board
of  the  correct ional  off icers’
union.  Lennert accompanied
Vogel to the meeting.  During
the session with the captain
Vogel  twice  reques ted  tha t
Panko,  another  cor rec t iona l
of f icer  who was  a l so  un ion
shop steward,  be al lowed to
represent  h im.   The  capta in
denied the request .   Lennert
offered to relieve Panko from
his duties so that Panko could
serve as the representative, but
the captain insis ted that  the
counsel ing  sess ion  cont inue
wi th  Lennet  as  un ion
representative.

The captain ultimately told
Vogel  tha t  he  had  ev idence
that he had been late for roll
call 15 times and told him “to
straighten up his act.”  Vogel
was told that a decision would
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disciplinary action.  Fourth, the
right may not interfere with the
employer’s legitimate prerogative
to continue his investigation
without interviewing the
employee .   F ina l ly ,  the
employer  has  no  duty  to
bargain in any way with the
union representative who may
be  permi t ted  to  a t tend  the
session.

Pennsylvania  labor  law
close ly  t racks  the  Nat iona l
Labor Relations Act (NLRA)
and pr ior  case  law has
recognized the application of
the Weingarten rule to
Pennsylvania public employees.
Evidence in this case indicates that
Vogel believed he was facing
potential disciplinary action in his
meet ing  wi th  the  cap ta in .
Federal case law interpreting
the  NLRA has  he ld  tha t  an
employee  has  the  r igh t  to
specify the representative of
his choice and that a private
employer is obligated to supply
tha t  represen ta t ive ,  absent

and  pr iva te  employees  in  a
relationship that only affects
them and not public employers
and  publ ic  un ions  whose
relat ionships  determine how
the public is served and what
fa i th  the  publ ic  has  in  i t s
government.

The Weingarten rule rests
so le ly  on  the  provis ion  of
Pennsylvania  labor  law that
involves collective bargaining
rights giving a union the right to
be present to protect its interest.
Nothing in Weingarten confers
ind iv idua l  r igh ts  upon the
employee .   Not  on ly  a re
Weingarten rights premised on
rights only the union possesses
in collective bargaining,  but
Pennsylvania  labor  law also
does not grant the labor board the
power to vest rights in individual
employees.  Requiring an
employer and his union to abide
by an employee’s request for a
specific union representative
violates the inherent management
right to discipline and the right of

arbitration.
While  the union may be

able to select the representative
it  wants to be present in the
interview, that request should
be honored.  The employer is
under no obligation to honor a
request from the employee for
a specific union representative
unless  the  labor  contract  so
spec i f ies .   Noth ing  in  the
contract between the state and
the correctional officers’ union
grants the employee the right
to dictate which representative
wi l l  accompany h im to  a
counse l ing  sess ion  or
investigative interview.  Only
the  union  dec ides  who wi l l
represent the employee and the
employee  i s  bound by  tha t
decision pursuit to union by-
laws.  Were the law to vest the
employee with the right to select
which union representative will
represent him, the court would be
taking away from the union the
abi l i ty  to  manage  i t s  own
affairs.  Vogel was not entitled
to  choose  the  un ion
representative.  Reversed for
employer.  [Commonwealth of
Pennsy lvan ia ,  Of f i ce  o f
Administration v. Pennsylvania
Labor Relations Board, 848 A.2d
1063 (PA. Commw. Ct. 2004)]

Requiring an employer and his union to abide by an
employee’s request for a specific union representative
violates the inherent management right to discipine and the
right of the union to determine how the collective bargaining
agreement is to be administered.

extenua t ing  c i rcumstances .
While Pennsylvania law tracks
the NRLA, that does not mean
the state labor board cannot make
an independent analysis to carry out
its duties.  Indeed, there may be
circumstances where the NLRB’s
interpretation may not apply
because those interpretations
involve only private employers

the union to determine how the
collective bargaining agreement
is to be administered.  Because
disc ip l ine  i s  a  management
prerogative under state labor
law, under Weingarten all that
i s  requi red  i s  a  un ion
representa t ive  be  present  to
pro tec t  the  union’s  r igh t  in
fu ture  agreements  and
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Settlements
Greenville, South Carolina

police officers

Greenville City Council has granted the city’s police officers a special five percent wage
hike.  The pay raise is part of an effort to reduce officer turnover, which last year hit 25 percent for
newly hired officers.  The five percent boost is in addition to a three percent merit increase for all
city employees.  Greenville starting pay will move beyond $25,000, plus increases for prior
experience and education.  While officers in the department do not bargain collectively, many are
members of the Greenville Police Association, Local 2803 of the International Union of Police
Associations, AFL-CIO.

Rialto, California
police officers

Members of the Rialto Police Benefit Association have overwhelmingly approved a new
memorandum of understanding with the city.  The pact will likely stop City Council discussion of
turning law enforcement services over to the San Bernardino Sheriff’s Department.  The two-year
pact, which is retroactive to January, provides a modest wage hike to the department’s 80-plus
officers.  City officials reportedly had instituted discussions with the sheriff at the same time they
were negotiating with the police union.


