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FOP picks Bush but NAPO goes with Kerry
The Fraternal Order of Police (FOP), the nation’s

largest police labor organization, announced September
10 that it was supporting President George W. Bush for
re-election.  The campaign of Senator John Kerry
responded by announcing its candidate had been
endorsed by the National Association of Police
Organizations (NAPO).

“In just four short years, President Bush and
his administration have enacted some of the most
beneficial changes to American law enforcement in the
past five decades,” FOP National President Chuck
Canterbury said.  “And we look forward to helping him
win another four!”

The FOP endorsement was partially the result
of Kerry not responding to the questionnaire the group
had sent him.  “Not only are we strongly supporting
Bush, we’re mad at Kerry.  Our members feel he treated
them without respect - 318,000 cops,” said FOP
Executive Director Jim Pasco.  “He’s galvanized our
base against him.  It’s stupid.”  Pasco said the Kerry
campaign declined to return the group’s questionnaire
despite repeated reminders.

The 15-page questionnaire sought the
candidates’ positions on a variety of labor and crime
issues.  President Bush responded to the written query
but Senator Kerry reportedly sought an in-person
interview.  According to The Hill website the FOP offered
specific dates to the Kerry camp but no meeting was
ever held.

Steve Elmendorf, a Kerry campaign official,
said, “We don’t have time to answer every questionnaire.
We’re happy to ask for people’s support and talk to
them.”

Meanwhile, NAPO, whose member unions
represent over 200,000 officers, selected Kerry for its
support.  NAPO endorsed Vice President Al Gore in
the last presidential election.

The FOP supported then-Governor Bush in the
2000 presidential election after its executive board
initially voted to endorse Gore.  Following the election,
FOP officials were named to the administration’s Justice
Department transition team.  The FOP’s national
leadership has continued to maintain close ties with the
Bush administration over the past four years.

Atlantic City catches “blue flu”; negotiations continue
A mass sick-out of Atlantic City, New Jersey,

officers on the evening shift August 21 was followed
by a second sick-out on the day shift the following day,
prompting Atlantic City Mayor Lorenzo Langford to
obtain a court order preventing further job actions.

On Saturday, 34 officers from both the uniform
and investigative divisions called in sick for their 4 p.m.-
to-midnight shift, reported a public information officer
with the Atlantic City Police Department.  That action
required the day shift officers to work overtime.  On
Sunday, 41 officers called in sick for the 8 a.m. to 4
p.m. shift, requiring the midnight shift to be held over
into the next afternoon.  Monday found 23 officers on
the midnight shift failing to show.

Under New Jersey law, police strikes are illegal.
The two days of “blue flu” was an apparent protest

against stalled contract negotiations.  Officers have been
working without a labor contract since the start of 2003
although their union approved a new agreement more
than a year ago.  The city has not ratified that proposal.

On August 22, city officials obtained a
restraining order preventing police officers and members
of the Policeman’s Benevolent Association, Local 24,
from taking any illegal job actions.  The issuing judge
refused to fine the officers who failed to report to work
on August 23, noting that some confusion about the
injunction’s existence may have occurred among the
officers.

“I am deeply disappointed that the officers
engaged in illegal and irresponsible actions that
disregarded the safety of the public,” Mayor Langford
said in a statement.  He said the court order was
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obtained to “ensure that police department operations
would remain uninterrupted.”

In a written statement, Curtis Williams, President
of the 370-member PBA, Local 24, said the union did
not plan the sick-out and does not condone it. He said,
however, he understands the membership’s frustration
and added that police have been working under unsafe
conditions without a contract since 2002.

“The PBA negotiated in good faith and reached
a handshake agreement with the City of Atlantic City
almost a year ago.  Although the union ratified the
agreement, it has not been signed by the mayor, because
of an issue that was never raised in negotiations,”
Williams said.  Williams said the sick-out did not leave

citizens unprotected because there were more police
officers on duty than were normally scheduled. He
added that the police department and the union’s most
important concern is the safety of citizens.

Last year, the union and the city reached a tentative
deal that reportedly included a 21 percent pay raise spread
over five years, but talks stalled after city council refused to
extend the contract of the law firm that represented the city
in the negotiations.  Langford said the city would finish
negotiations and sign the contract without its lawyer if the
union would do the same, but the PBA refused.

The last “blue flu” incident in Atlantic City
occurred in 1994, when 54 of 57 officers scheduled for
a shift called in sick.

GPS tracks personal errands and tanning by detectives
Police detectives have always enjoyed a

large amount of autonomy, moving freely during
their shifts to cover investigative leads.  This lack
of direct oversight has long been regarded as one
of the prime perks of being a detective.  But
recently, Muskego, Wisconsin, police officials
decided to find out what the department’s two
detectives did during the course of a day.  Police
officials used high-tech surveillance equipment to
check on the detectives’ whereabouts.

The Milwaukee Journal-Sentinel newspaper
reported that the department borrowed a global
positioning system (GPS) tracker from the
Milwaukee Police Department in May and placed
it in the police car shared by the department’s only
detectives.  Police reports released in early
September showed police supervisors then learned
that the pair of detectives were tending to a large
amount of personal business while on duty — such
as driving to a tanning salon and shopping at an
outlet store.

Fol lowing an invest igat ion,  James P.
Kaebisch ,  45 ,  accepted  a  suspens ion  and
demotion to patrol  off icer  while Thomas R.
Schi l l ing ,  44 ,  took  a  c i ty  se t t lement  and
resigned.  Neither man had a prior history of
disciplinary action.

The investigation began when Police Chief
John Johnson was reviewing an expense report
submitted by one of the detectives last spring.  A
receipt showed that Kaebisch used his credit card

to purchase $85 worth of clothing during his shift
on April  19.  He subsequently defended the
purchase, saying the items would be used for work,
he had a $225 yearly clothing allowance, and it
was duty-related.

After secretly installing the GPS tracker,
investigators learned that Schilling visited a tanning
salon while on duty six times between April 20
and May 27 and often visited the construction site
of a home he was building.  He also ran other
personal errands far outside the city.  Kaebisch and
Schilling were also found to have violated
department rules by repeatedly failing to let a
dispatcher know their location.

“I did a few things that I probably shouldn’t
have done, but they never made an issue of it in
the past,” Schilling said.  Schilling admitted to
tanning on duty about six times and told his
supervisors that the sessions helped him avoid
sunburns in the summer.

The GPS tracker works by triangulating a
location with at least three satellites in space.  The
more satellites that have a lock on the tracker, the
more accurate the coordinates.  The device is most
commonly used in drug investigations.  However,
California police attached GPS devices to the
vehicles used by Scott Peterson as part of the
investigation into the murder of his pregnant wife.
No definitive case law exists on the surreptitious
placement of a GPS tracker to follow a public
employee.
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Tentative settlement reached in body armor suit

Detroit drops off-duty pistol requirement
One short month after Congress granted

peace officers authority to carry their service
weapons while engaged in off-duty interstate
travel, the Detroit Police Department has decided
to drop its longtime mandate that officers carry
their weapons at all times.  The change was driven
by reforms related to Detroit’s judicially approved
consent decree.  The department has been under
federal scrutiny for five years, partly as a result of
its use of force policies.

Under the prior policy, Detroit officers were
required to be armed with department-issued
weapons unless they were attending church, on
vacation, or at a sporting event.  The new rules
leave to the individual officer the question of being
armed while off duty.

The change is partly an effort by the city
to shift liability away from the city and onto the

individual officer who gets into trouble while off
duty.  Detroit has reportedly expended $100 million
over the last six years on lawsuits involving police
use of force both on and off duty.  Under the new
regulations officers are prohibited from being
armed in situations where their performance may
be impaired.

“If you’re off duty and you’re carrying a
weapon and you make an arrest, you may be
subject to a field sobriety test,” Inspector Jamie
Fields told the Detroit Free Press  newspaper.
“And remember that outside of the city of Detroit,
officers only have the rights of normal citizens.”

Critics of the old policy claimed the
mandatory carrying rule made more sense when
the department had a residency requirement.  About
one-third of Detroit officers now reside outside the
city limits.

The Southern States Police Benevolent
Association (SSPBA) and associated plaintiffs
announced a tentative settlement with Armor
Holdings, Inc. in connection with a class action
lawsuit filed in April 2004.  The SSPBA entered
the legal action prompted by concerns regarding
the use of Zylon® in body armor products that were
distributed by Armor Holdings, Inc.  These vests
were marketed under the trade names American
Body Armor™ or “ABA”, PROTECH™, and
Safariland®.  Southern States was the only labor
organization plaintiff in this civil action.

Unaffected by the proposed settlement is
litigation involving Second Chance body armor.
That lawsuit remains pending in a Michigan court.

According to the settlement,  Armor
Holdings has committed to institute a warranty
exchange program, at no cost, for one of its bullet-
resistant vest models – the American Body Armor
Xtreme ZX vest (Levels II and IIIA).  The program
calls for reducing the warranty period for the ZX
model from 60 months to 30 months.  All owners
of the ZX model can exchange it for a new ZX
model or any other model vest manufactured by

any of Armor Holdings’ three body armor brands.
The settlement also contains provisions under
which Armor Holdings will continue its used-vest
testing program, including those vests containing
Zylon®.  A hearing to approve the settlement is
scheduled for September 30 in Jacksonville,
Florida.

SSPBA President Jack Roberts said, “The
settlement addresses the fundamental issue we
raised in our lawsuit – the effectiveness and
durability of body armor.  We are very pleased
that Armor Holdings has agreed to this exchange
program.”

Pursuant to the agreement, Armor
Holdings, Inc., is required to attempt to notify every
registered purchaser of the exchange program by
direct mail and by advertising in selected trade
publications.  Other details of the settlement may
be found at www.americanbodyarmor.com.

Several lawsuits against body armor
manufacturers,  as well as inquiry by the
Department of Justice, were initiated after reports
that Zylon®, the primary protective material in the
vests, may lose its effectiveness over time.
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Litigation commander but Hudson was not
reinstated to his position.

Similarly, Pamon took a 25-day
authorized furlough.  The day he
departed he submitted a request for
a furlough extension to use
accumulated personal time.
Because he did not follow exact
department procedures for this
request, however, his commander
did not approve the furlough
extension.  When the approved
period ended and Pamon had not
contacted the department further,
paperwork was filed to terminate
him.  Subsequently, he contacted
the captain and explained his
absence and a desire to keep his job.
Nonetheless, the captain terminated
Pamon’s employment because of
his unauthorized absence.

The two former officers filed suit
claiming that the department
procedures for AWOP terminations
violated their due process rights.  Trial
court granted summary judgment for
the city.  The ex-officers appeal.

HELD:  In public employment
due process is required in order to
deprive an individual of his vested
position.  Normally that involves a
pre-termination hearing and a post-
termination hearing.  However, due
process is not a technical concept
with a fixed content unrelated to
time, place, and circumstances.
Instead it is flexible and calls for
such procedural protections as the
particular situation demands.
Indeed, as long as substantial post-
deprivation process is available, the
pre-deprivation process when
terminating an employee need not
be elaborate or extensive.

In these two cases, the court
must examine three factors:  (1) the
private interest of the employee; (2)
the risk of erroneous job deprivation,

and (3) the government’s interest in
the matter.  The facts certainly show
that the employee has a strong
interest in having a pre-deprivation
process in order to contest the
factual basis for his termination.
While the AWOP system might not
require any form of hearing if the
facts were always undisputed and
the punishment truly automatic, the
AWOP policy was not intended to
be applied to every officer.  The
department often considered the
facts of the individual situation prior
to determining whether a
termination was appropriate.  This
factor weighs in favor of requiring
a pre-deprivation hearing.  As to the
third factor, the government’s
interest, there is a strong interest in
quickly removing and replacing an
AWOP officer to adequately
provide for public safety without
conducting lengthy hearings.  This
factor cuts in favor of allowing a
minimal or no pre-termination process.

When the three factors are
considered together, however, the
court comes to the conclusion that
dismissals pursuant to the AWOP
policy without some pre-termination
process is not permissible.  The city
could certainly be justified in
suspending AWOP officers without
a hearing pending a post-
termination hearing.  But, the pre-
termination hearing is valuable to
the officer because he can invoke
the discretion of the department
before it commits to a final decision.

While a pre-termination
process is necessary in this case the
facts reveal that both Hudson and
Pamon received adequate pre-
deprivation review.  Hudson
submitted a memo to his
commander explaining why the
AWOP firing would be a mistake

Dismissal procedures
The police department required

officers who did not report for work
to account for their absence.
Normally this involved using
personal days or sick days.  If an
officer were absent without
notifying the department, he was
considered absent without
permission (AWOP).  If the officer
was AWOP for four consecutive
days, department policy considered
that to be a resignation from the
position.  No formal pre-termination
hearing was held for those four-day
AWOP job abandonments.

Hudson, a police officer, was
arrested for domestic battery.  He
was placed on paid leave pending
an investigation.  Subsequently, he
was suspended and placed on
unpaid leave.  He was told he
needed to call the department every
day to confirm his work status.
Hudson opted to use accumulated
personal time until it was exhausted
in order to continue his paycheck.
When his personal time expired,
however, Hudson was unaware of
the proper procedure to follow in
order to try and maintain his salary.
He contacted the department but
was unable to schedule a meeting
with the police commander.  For
several days in a row he did not call
in to account for his absence nor did
he apply for unpaid leave.  The
department placed him on AWOP
status.  Ultimately, the forms were
submitted and approved accepting
the “resignation” of Hudson.  Upon
receiving a termination letter he
contacted the department and
insisted that a mistake had been
made.  He forwarded a memo to the
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and Pamon had the opportunity to
present his story in a meeting with
the captain after learning of his
status.  Simply because the
department did not change its
position after these hearings does not
alter the fact that the process
afforded them was constitutional.

As to the post-deprivation
process, the collective bargaining
agreement between the city and
police union provides for a
grievance system.  Neither Hudson
nor Pamon filed a grievance
pursuant to the labor agreement.
The state cannot be held to have
violated due process requirements
when it made procedural
protections available and the
employee simply refused to avail
himself of them.  Affirmed for the
city, holding no due process
violation in termination of officers.
[Hudson v. City of Chicago, Illinois,
374 F.3d 554 (7th Cir. 2004)]

stated that he hoped the city
governing board would set up a
meeting with a panel of members
of the police department in order to
address the issue.  He signed the
letter with his title of detective.

Subsequently, the police chief
issued a letter of reprimand to Bates

inappropriately interfere with the
efforts of the government to efficiently
provide its service to the citizenry.

In this case, the city argues that
Bates’ letter did not touch upon a
matter of public concern.  This
argument is unpersuasive however.
The letter presented a public safety

It is commonly observed that a public employee does not
relinquish the right of the First Amendment to comment on
matter of public interest simply because of his employment
by the government.

for violating the department policy
concerning dissemination of official
police information to the media.
Under police department policy all
official information provided to the
media had to go through the public
relations officer.  Bates, believing
that this letter violated his First
Amendment right to speak freely
about matters of public concern,
filed suit.  The police chief moves
for summary judgment based on
qualified immunity.

HELD:  It is commonly
observed that a public employee
does not relinquish the right of the
First Amendment to comment on a
matter of public interest simply
because of his employment by the
government.  Additionally, law
enforcement agencies as
paramilitary organizations have
been recognized as different from
other governmental branches.  Law
enforcement employees are subject
to greater First Amendment
restraints than most other citizens.
Nonetheless, public employees,
including law enforcement officers,
enjoy the constitutional right to
speak on matters of public concern
unless, on balance, the employer
can show that the comments

concern relative to inadequate
security at nightclubs.  Public safety is
normally a matter of public concern.

The city counters that the
letter’s real intent was a plea for
additional staffing in the police
department.  However, the letter
does not specifically make such a
request but merely asks the town
board to act on the issue.  Similarly
the letter does not contravene the
chain of the command in its request
that town leaders act on the issue.
Despite the city’s assertion to the
contrary, the letter did not reveal any
information about an ongoing
investigation or affect the integrity
of any investigation.  Neither was
the authority of the chief
circumvented by speaking directly
to the town board.  The local
newspapers had already provided
extensive coverage to this story and
Bates’ letter actually added little to the
newspaper accounts.  The letter was
protected by the First Amendment.

The city argues, however, that a
letter of reprimand is not sufficient
severity to invoke constitutional
scrutiny.  Case law is to the contrary
however.  Many cases have held that
a written reprimand may be
viewed as an impermissible and

Free speech
Bates was a detective on the

police department and president of
the local police relief association.
The association was composed of
current and former police officers
and provided disability and death
benefits to its members.  Because
of an increased level of violence at
nightclubs in the city the local media
ran a series of articles about the
problem.  Subsequently, Bates wrote
a letter about the nightclub violence
to the editors of three local
newspapers.  The letter identified
him as president of the relief
association and observed that levels
of assault and other crimes had
increased at the clubs.  Bates pointed
out that recently a club manager
refused to allow the police to inspect
his establishment.  Finally, Bates
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unconstitutional restraint on free
expression.  Bates’ interest in freedom
of expression and the interest of
the public outweigh the police
department’s interest in restraining his
speech in this matter.

However, the police chief does
enjoy qualified immunity from
monetary damages.  Governmental
officials are entitled to qualified
immunity insofar as their conduct
does not violate clearly established
statutory or constitutional rights of
which a reasonable person would
have known.  In this case, a reasonable
police chief could have believed, based
on prior law, that his conduct was
constitutional.  It was not unreasonable
for the police chief to believe that the
letter of reprimand would not violate
the First Amendment.

While Bates may not receive
monetary damages, he may be
eligible for an order expunging the
letter of reprimand from his
personnel files and prohibiting the
city from retaliating against him.
Matter held for officer but continued
for further proceedings.  [Bates v.
MacKay, 321 F.Supp.2d 173 (D.
Mass. 2004)

rules.
Nolan was terminated from his

position but took the matter to
arbitration.  The arbitrator ordered him
reinstated with a minor suspension.
Shortly after the arbitration, Nolan
received two telephone calls and
various telephone hang-ups.  One
caller warned him to always wear his
vest, while another suggested that he
was “dead.”  He believed the calls were
placed by other police officers.

As a consequence of these
phone calls, Nolan filed for disability
retirement and also filed a
whistleblower suit seeking damages
for wrongful termination.  In the
whistleblower suit the jury awarded
him monetary damages.  As to the
disability matter, however, a hearing
officer found that Nolan suffered no
mental incapacity and denied the
request.

On appeal, the trial court found
that Nolan was permanently
incapacitated from his performance
as a police officer.  The trial court
based its finding on the testimony
of a psychologist that Nolan was
not emotionally and mentally able
to work as a police officer due to
his fear for personal safety and fear
of retaliation.  The city appealed the
ruling and the court of appeals
reversed on the grounds that the real
question was whether Nolan was
mentally incapacitated for service as
a police officer anywhere in the
state.  Police officer appeals.

HELD:  This case involves an
interpretation of the California
disability statute.  The fundamental
objective of statutory interpretation
is to ascertain and give effect to
legislative intent.  To determine
legislative intent the court normally
turns to the word of the statute and
gives them their usual and ordinary

meaning.  When the statute is
unclear, the court will look at other
aids, such as legislative history,
public policy, and the goals of the
statute.  In this case, the purpose of
the public employee’s retirement
law is stated to “affect economy and
efficiency in the public service.”

The statutory section at issue
provides for disability retirement for
a police officer who is incapacitated
mentally or physically for the
performance of his or her duties “in
the state’s service.”  Nolan contends
that as a local police officer he only
needs to demonstrate that he is
incapacitated from the performance
of his duties in the agency in which
he is employed.

The court disagrees with this
interpretation.  The statute does not
refer to the employee’s last
employing department but rather to
“state service.”  A close reading of
the statute leads to the court’s
conclusion that the phrase “state’s
service” means all forms of public
agency service that render an
employee eligible for benefits.  An
officer seeking disability benefit is
not only required to make a showing
that he is incapacitated from
performing his usual duties for the
municipal employer but also that he is
also incapacitated from the usual duties
of a patrol officer for other similar
California law enforcement agencies.

Nolan counters that no other
agency will hire him because of his
whistleblower lawsuit and his
experience with his fellow officers.
To resolve this matter the case is
remanded with directions that the
burden lies with the city to show not
only that the officer is capable of
performing the usual duties of an
officer for other California cities but
that similar positions are available to

Disability eligibility
 Nolan was a seven-year veteran

police officer who was working in a
gang unit.  He reported what he
believed to be an excessive use of
force by fellow officers.  As a
consequence of this report, Nolan
experienced strained relations with
other members of the gang unit and
ultimately voluntarily returned to
patrol duty.  Five months later, after
an internal affairs investigation failed
to substantiate any misconduct on the
part of the other officers, disciplinary
charges were brought against Nolan
for violation of various departmental
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him.  By “similar positions” the court
means patrol officer positions with
reasonably comparable pay, benefits,
and promotional opportunities.  Case
remanded for further proceedings.
[Nolan v. City of Anaheim, 92 P.3d 350
(Cal. 2004)]

employment if the employee is
engaged in that employment at the
time the injury occurs.  Normally,
traveling to and from work is not
considered to be “in the course of
employment.”  The unique role of
police officers, however, will
sometimes require a departure from
this general rule.  This exception,
known, as the Continuance
Employment Doctrine, recognizes
that police officers are often called
to enforce the law within their
jurisdiction regardless of whether or
not they actually are on duty at the
time.  Although, Stevens was off
duty at the time of the accident,
department policy required her to
enforce the law at anytime.  Thus
under the Doctrine of Continuance
Employment her injury arose “in the
course of her employment.”

However, the injury did not
arise “out of her employment.”
There must be a causal connection
between the conditions under which
the work is required to be performed
and the resulting injury.  An injury
does not arise “out of the
employment” if it was caused by
hazards of which the worker would
have been equally exposed apart
from the employment.  Stevens’ scar
accident in this case was in no way
related to her work as a police
officer.  At the time of the accident
she was not actively engaged in
police work nor was she responding
to a law enforcement problem.  The
hazard she encountered was in no
way occasioned by her job as a
police officer.  Because of the lack
of causal connection between her
employment and the accident, her
injuries did not arise “out of her
employment” and she is not eligible
for worker’s compensation.  Reversed
for the city.  [Mayor and Alderman of

the City of Savannah v. Stevens, 598
S.E.2d 456 (Ga. 2004)]

Worker’s compensation
Stevens worked as an

administrative corporal in the police
department.  One day while driving
to work in her personal car, but
wearing her police uniform, she was
involved in an automobile accident.
Stevens was injured as a result of the
collision.  She filed a claim under
Georgia’s worker’s compensation law.
A hearing officer ruled that the
accident arose out of and in the course
of her employment because according
to department policy she was subject
to call 24 hours per day and was
expected to preserve the peace and
enforce the law even when off duty.
The hearing officer awarded her
worker’s compensation benefits.  That
ruling was affirmed through several
levels of appeal.  The city appeals to
the Georgia Supreme Court.

HELD:  The hearing officer’s
decision unjustifiably extends the
scope of public employer’s liability
for employee injuries under
established worker’s compensation
law.  To uphold the ruling it would
require worker’s compensation
liability to issue anytime an off-duty
police officer was injured where
they are charged with enforcing
a law no matter whether the
injury arose out of the officer’s
employment.

Georgia worker’s compensation
law requires that for an injury to be
compensable it must both arise out of
and in  the course of employment.
An injury arises in the course of

Substance abuse
testing

The sheriff’s department
implemented a so-called “zero
tolerance drug policy.”  The policy
involved random drug testing of
deputies and termination of anyone
who tested positive for such drugs.
Included in the policy was the
admonition to employees that they
were responsible for knowing the
contents of any herbal medications
they consumed.

Garrido, a deputy sheriff, was
selected for random drug testing.
She provided a urine sample, which
subsequently tested positive for a
cocaine metabolite.  Upon being
informed of the positive test results
she requested the specimen be
retested.  The retest confirmed the
initial positive result.

As a consequence of the
positive test, the sheriff’s department
filed a complaint with the county
merit board maintaining that Garrido
had violated the drugs in the
workplace policy and should be
dismissed for cause.  A hearing was
held on the matter.  The parties
agreed that the random drug test
had been properly administered and
that a small level of cocaine
metabolite had been detected in
Garrido’s urine.  Various witnesses
testified at the hearing, including
Garrido and her husband, who was
also a police officer.  Their story was
that they had traveled to Peru a year
earlier to adopt a baby.  While in
Peru the baby was given a watered
down local tea to calm her upset
stomach.  The tea, mate de coca,
had been recommended by a doctor.
The doctor had assured the couple
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that despite the name the tea had been
“decocainised.”  Over the course of
the next several months the couple had
purchased several boxes of the tea
from a local Peruvian market and used
it when they became ill.

After Garrido failed her drug
test she returned to Peru and
purchased additional boxes of the
tea and photographed them as they
appeared on shelves for sale in local
supermarkets.  She also determined
the tea was available for sale over the
Internet.  All of this information
regarding availability was introduced
at her hearing.

The medical and forensic
testimony at her hearing conceded that
the amount of cocaine metabolite
found in her system was very small,
but the experts disagreed regarding
whether the tea could have produced
the positive test results.  The merit
board ultimately concluded that
Garrido had violated the sheriff’s
department anti-drug policy by using
a tea which contained a control
substance prohibited by state law.  The
board was unswayed by the fact that
the cocaine metabolite was a result of
an herbal medicine and that the
amount in Garrido’s system was small.
She was ordered dismissed from the
sheriff’s department.  On appeal, the
trial court confirmed the merit board’s
decision and former deputy appeals.

HELD:  Garrido argues that the
sheriff’s department’s “zero tolerance
drug policy” violated her constitutional
rights to due process.  The state
responds that she tested positive for
drugs, which was all that needed to be
proven and that her continued
employment would be detrimental to
the discipline and efficiency of the
sheriff’s department.

Under Illinois law a constitutional
challenge to a statute or a rule is

reviewed by the court without regard
to lower court decisions.  As a public
employee who could only be
terminated for cause, Garrido enjoyed
a property interest in her employment
as a deputy sheriff.  Such an interest
cannot be terminated without due
process of law.  The constitutional
guarantee of due process
encompasses both procedural and
substantive due process.  Procedural
due process complaints concern the
constitutionality of a specific
procedure employed to deny a
person’s life, liberty, or property, while

its application in this particular case
was rationally related to the
legitimate objective of providing and
maintaining a work environment
free of unlawful use of drugs.

It is uncontroverted in this case
that Garrido tested positive for a
cocaine metabolite.  The testimony
also reveals that she apparently did not
do so knowingly.  Her dismissal is the
result of a zero tolerance type policy.
The state argues that the merit board
was required to dismiss her because
her knowledge of what was contained
in the tea was irrelevant.  The sole

Zero tolerance has never been understood as a matter of
law to mean absolute inflexibility.

substantive due process prevents the
government from taking certain
actions even if it does provide proper
procedural safeguards.  Here, the
procedural aspect of due process is not
questioned but rather the substantive
right regarding her dismissal for
violating the policy even though she
unknowingly ingested the illegal
substance.

Since no fundamental
constitutional right is implicated, the
court examines challenged rules by
applying a rational basis test.  Under
this test, a rule must bear a reasonable
relationship to the public interest
intended to be protected, and the means
adopted must be a reasonable method
to accomplish the desired objective.

It goes without saying that the
sheriff has a very strong interest in
preventing employees who are trusted
with the public safety from becoming
a danger to themselves or others
through the use of illegal drugs.  The
question here is not whether the drug
policy is reasonable and serves a
legitimate state interest but whether

question was whether she tested
positive for an illicit drug.  The state
cites no authority for that proposition.
In fact the law may well be to the
contrary.

Zero tolerance has never been
understood as a matter of law to mean
absolute inflexibility.  In a prior case
concerning a zero tolerance policy in
federally subsidized housing the
Supreme Court ruled that the statute
does not require the eviction of any
tenant who violates their lease because
of drug-related activity.  But rather, it
entrusts that decision to local housing
authorities who are to consider the
circumstances surrounding the action
prior to determining whether to evict
the tenant.  This reasoning is
analogous in this case.  The rigid
application of the drug-free work
policy in this case was not rationally
related to the purpose of the policy and
thereby violated Garrido’s substantive
due process rights.  Reversed for
deputy.  [Garrido v. Cook County Sheriff’s
Merit Board, 811 N.E. 2d 312 (Ill. App.
Ct. 2004)]
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Civil liability the statute.  He notes that no criminal
charges were ever filed against him.
He was merely having a seizure at the
time he was restrained.

The ITCA, however, does not
contain a restriction that requires law
enforcement officers to arrest someone
before the officers’ actions invoke the
immunity provision.  Granting
immunity from suit to law enforcement
officers who assist  emergency medical
professionals in restraining combative
individuals who need medical
treatment is within the scope of the
enforcement provision of the ITCA.
Law enforcement officials cannot be
expected to arrive at a scene where
medical professionals are attempting
to provide treatment to an individual
and determine whether that person is
committing an act punishable as a
crime or whether the person is
involuntarily resisting treatment
because they have no control over their
physical capacity.

Law enforcement officers who
respond to a request to assist in
restraining combative patients are
enforcing “the law” to the extent they
are preventing the patient from injuring
themselves or the medical
professionals.  As a consequence they
receive the protections of the
enforcement immunity found in the
ITCA.  Holding otherwise would
prevent officers from performing a
routine part of their job.  Affirmed for
the state police.  [Daggett v. Indiana State
Police, 812 N.E.2d 1151 (Ind. Ct. App.
2004)]

investigation revealed him to be
intoxicated.  Because Russell appeared
to be high on drugs, Carmody sought
assistance from Lagud, a drug
recognition expert.  The drug ecstasy,
as well as other drugs, were found on
Russell and in the vehicle following a
search.  The officers handcuffed
Russell and took him to the police
station.

At the station Russell was
administered a breathalyzer, which
proved negative for alcohol.  Russell
consented to a test for drugs as well.
He was taken to a small, enclosed
urinal in the holding cell.  Carmody
stood behind Russell, whose hands
were still cuffed, while Lagud
collected the urine sample in front.

Subsequently, Carmody reported
to an internal affairs investigator that
Lagud had held Russell’s penis while
collecting the sample.  This conduct
was contrary to departmental policy
on collection of urine samples.

An investigation was launched
and Lagud and Carmody were given
polygraph tests.  Neither test reported
the subject as lying.  Charges were
leveled against Lagud stating he
violated department policy in the
manner in which he obtained the urine
sample.

A hearing was held before the
board of police commissioners.
During the hearing Lagud, consistent
with his prior statements, testified that
he had not held Russell’s penis as he
urinated into the sample cup.
Carmody’s testimony varied slightly
from his previous statements
regarding what occurred during the
effort to obtain the urine sample.

Russell testified at the hearing
as well.  He was unable to identify
Lagud and, in fact, identified one
of the attorneys as the individual
who had touched his penis.  At one

Daggett’s wife found him
foaming and bleeding from the mouth
and gasping for air.  She called 911
and two ambulances were dispatched.
Daggett subsequently went into
convulsions and the paramedics
attempted to administer oxygen to him.
However, they were unable to restrain
him and called for assistance.  Two
Indiana State Troopers responded to
the call and found the patient
combative and uncooperative.  At
some point they attempted to restrain
Daggett but he tried to bite one of the
troopers.  The troopers were eventually
able to handcuff him and place him in
the ambulance where he continued to
struggle.  One of the troopers rode in
the ambulance to the hospital to help
restrain Daggett so he could be treated.
Once they arrived at the hospital the
trooper removed the handcuffs and
emergency personnel placed Daggett
in restraints.

Daggett subsequently claimed he
was injured by the actions taken to
restrain him, including cuts on his
wrists, a ruptured eardrum, loss of his
voice, and nerve damage.  He filed
suit against the state police and the
troopers.  Trial court granted summary
judgment in favor of the state police
finding it entitled to governmental
immunity under the Indiana Tort
Claims Act (ITCA).  Daggett appeals.

HELD:  The ITCA contains a law
enforcement immunity provision.
That provision immunizes from suit
police officers and their agencies in
situations where they are seeking to
compel the obedience of another to
laws, rules. and regulations.

Daggett asserts that this provision
is not applicable to his case because
the troopers were not attempting to
enforce the law within the meaning of

Dismissal procedures
Officer Carmody became

suspicious of an individual parked in
an automobile.  The individual,
Russell, appeared to be unconscious
and was leaning out of the open
driver’s side door.  Subsequent
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point in the testimony as he was
being asked about his prior drug
use, Russell invoked his Fifth
Amendment right to refuse to
answer questions on the grounds
that it might tend to incriminate him.

Lagud sought to have Russell’s
entire testimony deleted from the
hearing record on the grounds that
by invoking the Fifth Amendment,
Russell could not be cross-
examined.  The board ruled that
Russell’s prior drug use was not
relevant and that Lagud thereby was
not harmed by the inability to cross-
examine the witness on that point.

Ultimately, the board found
Lagud had violated departmental
policy and suspended him for nearly
eight months.  The board announced
that it relied primarily on the
testimony of Russell and the other
officer.  Lagud appealed and the trial
court reversed the board’s decision.
Police board appeals.

HELD:  The Missouri
Constitution provides for judicial
review of administrative actions to
determine whether the decisions are
supported by competent and
substantial evidence.  Lagud in this
case argues that the decision is not
supported by competent and
substantial evidence as required by
law because he was not allowed to
cross-examine one of the primary
witnesses against him.  Lagud
argues that the claim of privilege
prevented him from showing that
Russell was incompetent to testify
about what happened during the
incident because he was so impaired
by drugs that he could not
accurately perceive what had
occurred.  The officer is correct.

Although the technical rules of
evidence are not applicable in an
administrative hearing, the

fundamental rules of evidence do
apply.  Among those rules recognized
under Missouri law is the right of a
party to cross-examine opposing
witnesses on any matter relevant to
the issues even though that matter
was not the subject of direct
examination.  The fact that the party
subject to the discipline has the right
to cross-examination cannot, of
course, take from the witness the
right to claim his Fifth Amendment
privilege against self-incrimination.

A witness may be asked any
question that tends to test his
accuracy, veracity, credibility, or
shake his  credibility by injuring his
character.  He may be compelled to
answer any such questions except
those where the answer might
expose him to a criminal charge.
While the board certainly must
permit Russell to invoke his
privilege against self-incrimination,
it cannot deny Lagud the right to
cross-examine Russell.

Since it is widely recognized that
intoxication at the time of an event can
affect the credibility of the witness, it
is always proper to show matters
affecting the conditions of the witness.
The disallowed line of questioning was
clearly relevant to Russell’s ability to
perceive and recall what occurred.  His
invocation of the Fifth Amendment
substantially prejudiced Lagud’s
ability to defend the charges against
him.

Without consideration of
Russell’s testimony the board is left
only with the testimony of Lagud’s
partner.  That testimony was
inconsistent.  It is well settled in
Missouri that contradictory
testimony of a single witness does
not constitute substantial evidence
for the purpose of the law.

Because the testimony of one

of the two witnesses on which the
board primarily relied should have
been stricken, failure to do so
prejudiced Lagud’s case.  The
matter is reversed and remanded to
consider whether Carmody’s
testimony is so inherently
contradictory as to fail to support
the charge.  Reversed for the police
officer.  [Lagud v. Kansas City Board
of Police Commissioners, 136 S.W.3d
786 (Mo. 2004)]

Unit work
In the 1970s the police

department created the position of
court liaison officer.  The job of the
court liaison officer was to work with
the district attorney’s office and other
agencies to coordinate the appearance
of police officers in various court
proceedings.

The first person to hold the
position was a civilian who was not
subject to state law regarding the police
bargaining unit.  The next two persons
to hold the position were park police
officers, also not included in the police
bargaining unit.  Finally, in 1989, a
police officer from the bargaining unit
was assigned the court liaison position.
From that point until 2002 the job was
held by a police officer who was a
union member.  In that year the police
chief announced a reorganization of
the department, which included
reassignment of the court liaison duties
to a civilian.  Without bargaining with
the union on the matter the city
removed the last police officer from
the position and transferred the work
to a civilian.

The union filed an unfair
labor practice charge with the state
labor board.  A hearing was held
and the hearing officer determined
the city had committed an unfair
labor practice by unilaterally
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removing the work of the court
liaison officer from the bargaining
unit.  The city appeals that
determination.

HELD:  The city argues that
because the court liaison officer

failed to prove that the city
unilaterally removed  “police work”
from the bargaining unit.  The city
misconstrues the law in
Pennsylvania, however.  A public
employer commits an unfair labor

job duties constitute “bargaining
unit work” is mutually exclusive
of whether those same job duties
constitute “police work.”

Here, the court liaison officer
became “bargaining unit work” in
1989 when a member of the
bargaining unit was assigned to
fill the slot.  The city thus
committed an unfair labor practice
when it transferred the work of
that position outside of the police
bargaining unit.  Affirmed for
police union.  [City of Allentown
v. Pennsylvania Labor Relations
Board, 851 A.2d 988 (Pa. Commw.
Ct. 2004)]

A public employer commits an unfair labor practice if it
unilaterally shifts any bargaining unit work to non-members
without first bargaining about the change.

work consisted solely of clerical
duties not relevant to any law
enforcement function and required
no specialized law enforcement
training or certification, the union

practice if it unilaterally shifts any
bargaining unit work to non-
members without first bargaining
about the change.  As the labor
board noted, determining whether

 Settlements
Columbia, South Carolina

police officers
Officers in South Carolina’s capital city were recently awarded a seven percent pay boost by the

city.  The wage hike means that patrol officers will now draw between $28,704 and $45,926, depending
on years of service.  A master police officer will top out at $48,250, while a sergeant can earn a base wage
up to $59,869.  Top of scale for lieutenants and captains goes to $66,840 and $78,459, respectively.  The
approximately 300 Columbia police officers do not possess bargaining rights.

Hernando County, Florida
deputy sheriffs

The first union contract between Hernando County and Fraternal Order of Police (FOP) Lodge
164 will net sheriff’s deputies a three percent cost-of-living wage adjustment on October 1.  Additionally,
each deputy will receive a 2.5 percent raise on the anniversary of employment.  Deputies with more
than 19 years of service will also receive a one-time $1,000 bonus.  The deal covers approximately
175 deputies.  The FOP lodge won the right to represent the deputies after the state Supreme Court in
2003 granted bargaining rights to all Florida sheriff’s deputies.

Rensselaer, New York
police officers

Catch-up bonuses are the cornerstone of a new labor agreement between the City of Rensselaer
and its police officers.  Instead of granting retroactive pay hikes, the contract will pay a bonus to each
officer.  The bonuses start at $1,000 but will go higher for veteran personnel.  Overall the bonuses will
amount to an average 17 percent pay increase.  The new contract, which will expire next July 31, moves
starting pay to $33,591.  A five-year veteran will earn $45,665.  Also, normal workweeks will change
from five days on, two days off, to four days on, two days off.
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Streator, Illinois
police officers

After working 28 months without a labor accord, members of Lodge 153, Fraternal Order of
Police have a new contract.  The three-year deal, retroactive to May 1, 2002, provides a $1,750 base wage
increase to all officers through the rank of lieutenant in each year of the agreement.  The across-the-board
increases will not be applied retroactively to overtime earned prior to May 1, 2004.  A one-half percent
wage bonus will now be granted to newly hired officers who have at least five years of experience in
another agency.  Normal starting salary is $32,568.  Officers promoted to sergeant will draw at least five
percent more pay than their pre-promotion salary.  A 15-mile residency circle is also contained in the
agreement.  About two-dozen officers are covered by the pact.

Texas City, Texas
police officers

The 80 officers working in Texas City, Texas, will see their paychecks increased by eight percent over
the next three years under a newly inked labor pact.  This October a two percent wage increase will be awarded
followed by three percent raises in each of the next two years.  Wages for the last two years of the five-year
contract are subject to a reopener clause.  The agreement also includes supplemental pay for officers who speak
a second language, including Spanish and sign language.  The contract is the first multi-year pact in over a
decade.  Officers are represented by the Texas City Municipal Police Officers Association.
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Westerly, Rhode Island
police officers

A new three-year contract will net Westerly’s police officers pay boosts of four percent each year.
The bad news is that veteran officers must now pay ten percent of the cost of their healthcare and will
continue the payment after retirement.  Previously, retirees received free healthcare coverage.  Less senior
officers already contribute 15 percent toward healthcare coverage.  All officers will see their pension
contributions increase from nine to 11 percent over the next two years.  About 44 officers are covered by
the pact that was negotiated by Local 503 of the International Brotherhood of Police Officers.

Wichita, Kansas
police officers

Lodge 5 of the Fraternal Order of Police, representing 600 Wichita police officers through
the rank of sergeant, has reached agreement with the city on a three-year labor contract.  The pact
provides a three percent pay hike for each year and mandates random drug testing for officers.  The
settlement was reached after 16 months of rancorous negotiations as well as a fact-finding report. A
five-year veteran officer will now draw $39,392, while top of scale will hit $49,196.  Sergeant base
pay will range between $39,062 and $55,193, depending on years of service.


