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Age discrimination claims now easier to file, harder to win

In a case involving Mississippi police officers,
the U.S. Supreme Court made it easier for any worker
over 40 to allege age discrimination, ruling that
employers can be held liable even if they never
intended any harm. However, Justice John Paul
Stevens wrote that in some cases employers are within
their rights to treat workers differently because of age.
“Age not uncommonly has relevance to an
individual’s capacity to engage in certain types of
employment,” wrote Stevens, who at 84 is the court’s
oldest member.

The decision in Smith v. City of Jackson,
Mississippi, No. 03-1160, sided with older police
officers, saying they do not have to prove that the
city deliberately tried to discriminate against them,
just that city policies disproportionately harmed them.
Nevertheless, the high court dismissed the suit, saying
the officers did not demonstrate that harm.

Experts say the ruling means that older
workers now have less of a burden to raise their claim
in court when suing under federal fair employment
law, although ultimately it may still be hard for them
to win.

The city’s revised pay plan, which was
implemented to increase the starting salaries of police
officers and dispatchers to put them on par with the
regional average, resulted in proportionately higher
pay raises for those workers with less than five years
of experience, as compared with more seasoned
employees. Since many of the workers with seniority
were also older than 40 years of age when the policy
went into effect, these employees argued that they
had been victims of “disparate impact.” A situation
of disparate impact occurs when an employer
implements workplace procedures or policies that,
although not intentionally discriminatory, result in
less favorable treatment of a certain group of workers
who are protected by law from discrimination.

In its ruling, the Supreme Court said that while

police officers, and other older workers, can get into
court to show unfavorable impact, they failed to do
so here. It said the city’s explanation that it was trying
to make salaries for junior officers more competitive
with similar positions in neighboring departments
was reasonable.

“The city’s decision to grant a larger raise to
lower echelon employees for the purpose of bringing
salaries in line with that of surrounding police forces
was a decision based on a ‘reasonable factor other
than age’ that responded to the city’s legitimate goal
of retaining police officers,” Justice Stevens wrote.
The court observed that employees bringing disparate
impact age discrimination claims have the burden of
isolating and identifying the specific employment
practices that are allegedly responsible for any
observed statistical disparities, a burden employees
must bear so that employers are not made liable for
“the myriad of innocent causes that may lead to
statistical imbalances.”

Federal appeals courts previously were
sharply divided over whether the Age Discrimination
in Employment Act (ADEA) of 1967 permitted
disparate impact suits. The high court’s decision was
unanimous in dismissing the police officers’ suit, but
ruled five to three in holding that such suits are
permitted under the ADEA. Chief Justice William H.
Rehnquist did not participate in the decision, which
was heard in November when he was being treated
for thyroid cancer.

The Supreme Court already had ruled that
disparate impact claims are allowed under Title VII
of the 1964 Civil Rights Act, which bans
discrimination based on race, color, religion, sex, or
national origin. The ADEA is no different, although
the court ruled the scope of employer liability is
narrower. An employer can rely on “reasonable”
factors, such as cost-cutting, to justify a practice that
penalizes older workers.
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Police, fire unions help stop California pension changes

Under pressure from angry police officers and
fire fighters, California Governor Arnold
Schwarzenegger has dropped, for now, his plan to
privatize California’s public employee pension
system. The Republican governor said
“misconceptions” among police officers and fire
fighters that privatization would strip them of death
and disability benefits had come to dominate the issue.

Over the past few weeks, Schwarzenegger had
waged a campaign to put privatization on the ballot
during a special election next fall. But he announced
on April 7 that he would wait until the June 2006
election if lawmakers did not craft a compromise
measure in the coming months.

“Let’s pull it back and do it better,” said
Schwarzenegger, flanked by more than a dozen
police, fire and local government leaders.

The move followed days of meetings with
police and fire chiefs and survivors of fire fighters
and police officers killed in the line of duty, all of
whom expressed concerns that the ballot language
opened the possibility that the employees would lose
death and disability payments. The attorney general’s
office, analyzing the proposed ballot language, had
earlier reached the same  conclusion.
Schwarzenegger said that was not his intention.

The $182.9 billion California Public

Employees Retirement Fund, with 1.4 million
members, is the nation’s largest pension fund.

Schwarzenegger, who has called the state’s
pension system “another government program out
of control,” wanted to hold down the state’s
escalating pension contributions by making new
employees open 401(k)-style individual investment
accounts. Critics claimed the plan would cost over seven
times the amount of the current defined-benefit plan.

The Governor’s plan to overhaul the public
employee pension system had faced a growing chorus
of opposition — from police and fire fighter groups
who have turned the debate into an emotionally
charged cause. The Peace Officers Research
Association of California (PORAC), the state’s largest
association of police unions, the San Francisco Police
Officers Association, the Los Angeles Police
Protective League, and other locals of the International
Union of Police Associations, AFL-CIO, had all
vigorously opposed the Governor’s proposal.
Additionally, many police and fire chiefs had openly
opposed the measure, arguing it would hurt the ability
to attract new employees. However, few individuals
involved in the debate disagree that there is a problem
with the current pension system, which is a volatile
part of the state budget that fluctuates with how well
the stock market is doing.

Gallegos, FOP leader, retires from chief’s position

Gilbert Gallegos, whose career went from
local labor leader to police executive to national labor
leader back to police chief, has retired after 40 years
in law enforcement. Gallegos, who was elected to
three terms as President of the Grand Lodge of the
Fraternal Order of Police, became Chief of Police in
Albuquerque, New Mexico, in 2001. His resignation
March 30 came amid allegations of longstanding
mismanagement in the department’s evidence room.
Gallegos’ resignation letter did not give a precise
reason for his departure, saying only that he does
“not want to hinder the future success of this
department.”

Last year, an anonymous e-mail was sent to
law enforcement officials claiming that weapons,
drugs and jewelry were missing from the evidence

room. That e-mail helped prompt an attorney
general’s investigation, launched at Gallegos’ request.
Recently, a former Albuquerque police lieutenant said
he and his officers brought allegations of theft in the
department’s evidence room to Gallegos but that the
chief waited two months to begin an internal criminal
investigation and seven months to call in the attorney
general. In March, three citizens filed formal ethics
complaints against Gallegos for his handling of the
alleged problems.

Gallegos, 61, joined the Albuquerque Police
Department (APD) in 1965. Ten years later he was
one of the “Seven Sergeants” who bolted from
management to join the rank-and-file during the
department’s only police strike. He was demoted to
patrol officer after the 10-day strike was settled. He
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became active in the Fraternal Order of Police while
eventually attaining the rank of Deputy Chief in 1985.
He retired from the APD in 1988. Gallegos was
selected as FOP President in 1995 and served until
2001. During his terms at the FOP Gallegos forged
close relations with the White House and frequently
advised the administration on law enforcement issues.

Shortly after stepping down from his FOP
position, Albuquerque’s mayor appointed Gallegos
as APD chief. He quickly earned a reputation for
backing his officers against claims of misconduct.
Gallegos repeatedly clashed with the city’s
independent review officer, overturning rulings
against officers who were alleged of misconduct.

“No Smoking” signs out in Lincoln, Nebraska

Lincoln, Nebraska, police department
employees will not be allowed to smoke while on
duty under a new policy that takes effect May 1. The
change means police officers will no longer be able
to smoke during their two 15-minute breaks each
shift.

Police officers for years have been prohibited
from smoking inside the department, in their cruisers
and while on service calls. But they have been
allowed to smoke during breaks and they have been
able to chew tobacco. The new anti-smoking policy
also applies to civilian employees.

Police Chief Tom Casady said he changed
the smoking policy because of complaints from non-
smoking employees about excessive smoke breaks
by some co-workers and cups of spittle left sitting
around by tobacco chewers. Casady also noted the
negative public perception of officers smoking or
chewing tobacco. The decision to change the

smoking policy had nothing to do with the city-wide
ban on smoking in public places, Casady said.

Lincoln Police Union President Ed Sheridan
said he thinks the policy change constitutes a change
in workplace conditions that should be negotiated at
the bargaining table. “There’s a lot of mixed feelings
about it,” he said. “A lot of officers feel that they
ought to be able to smoke on their two fifteen-minute
breaks they get.” He said it seems overbroad for the
department to punish every smoker or tobacco user
for the bad habits of some employees.

Casady said many police departments across
the country have similar policies and that some don’t
allow smoking at all by employees. But that’s not
something Casady said he wants to do at the Lincoln
Police Department. “I have a great deal of sympathy
for people addicted to nicotine,” the chief said. “I'm
not personally a smoker, but I don’t want to dictate
to employees what they do on their own time.”

Litigation
Age discrimination

In 1977, Feldman sat for the
selection exam for the county
police department. He scored an
89.5. A few months later,
however, the U.S. Department of
Justice filed suit against the police
department alleging a pattern of
employment discrimination
against racial minorities and
females. Ultimately the county
entered into a consent decree
which set different selection exam
scores for whites, blacks,

Hispanics, and females. As a result
of this consent decree, Feldman did
not receive an offer to be hired.

In 2002, Feldman, now well
over 40 years old, submitted an
application to sit for the police
officer exam. The civil service
commission denied the application
because New York statute set a
maximum hiring age of 35.
Feldman filed a complaint with the
Equal Employment Opportunity
Commission claiming, among
other things, that he had been the
victim of age discrimination.
Ultimately, Feldman filed suit
alleging that the age limitation
violated the federal Age

Discrimination in Employment Act
(ADEA). The police department
moves to dismiss the suit.

HELD: The ADEA protects
workers over the age of 40 by
making it unlawful for an
employer to fail, or refuse to hire,
or to otherwise discriminate
against an individual because of
the individual’s age. However, the
ADEA provides an exemption for
the employment of law enforcement
officers. Specifically, the statute
provides that it is not unlawful for a
governmental employer to refuse to
hire an individual because of age if
such action is taken pursuant to a
bona fide hiring plan that is not a
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subterfuge to evade the purpose of
the law.

Feldman contends that the 35-
year-old age limitation is not a bona
fide occupational qualification and
thus the New York statute is not
covered by the ADEA law
enforcement exception. Feldman
claims that the state age restriction
violates the Equal Protection Clause
of the 14th Amendment to the
Constitution.

Prior case law holds that if an
age classification is rationally
related to a legitimate state interest,
states may discriminate on the
basis of age without violating the
Constitution. A federal appeals
court has previously upheld a
restrictive age limitation for police
officers. That court found that it
was not irrational for the New
York legislature to believe that
physical abilities to perform the
duties of a police officer declined
beyond the age of 29. Also, the
legislature had found that older
officers leave the force at a higher
rate than younger officers and
utilized more sick leave. It also
found that long term retention is
an economic issue for the state
because of the high cost of
training of the officers.

Economic considerations are
a legitimate basis upon which to
uphold an age classification. Since
the 35-year-old age restriction is
rationally related to the legitimate
state interest of conserving
financial resources, as well as
ensuring a physically capable
police force, the statute does not
violate the ADEA and the
Constitution. Claim dismissed.
[Feldman v. Nassau County, New
York, 349 F.Supp.2d 528 (E.D.N.Y.
2004)]

Supreme Court update

In recent weeks, the justices choose not to review Gorecki v.
Carlson, No. 04-571, which concerns efforts by two Illinois state’s
attorney investigators to challenge their terminations. The two
asserted they lost their positions because they campaigned for their
boss and publicly accused Gorecki, the challenger for the position,
of being involved in various kick-back schemes. Upon her
successful election to the position, Gorecki terminated the
investigators. When the ex-investigators sued to get their jobs back,
Gorecki claimed that political affiliation was an appropriate criterion
for the positions and she was entitled to qualified immunity. The
Supreme Court’s refusal to consider the case leaves in place a lower
court ruling rejecting the qualified immunity defense.

A newly filed case seeking review concerns the burden of
proof in cases asserting discrimination based on disability. In
McKenzie v. Benton, No. 04-1057, a former deputy sheriff sued the
sheriff when he refused to rehire her after she had left the position
due to psychological problems. A federal trial court jury found she
was a direct threat to herself and others and was thereby not a
qualified individual with a disability within the meaning of the
Americans with Disabilities Act (ADA). A federal appeals court
upheld the ruling. McKenzie seeks Supreme Court review alleging
that the trial court erred when it placed the burden of proof on her
to disprove she was a threat to herself or others. She wants the
opportunity to convince the justices that the ADA places the
obligation on an employer - not the prospective employee - to show
that a job applicant with a disability is a threat to oneself or others.

Fireman’s Rule

Thompson was out on only
her third trip as a newly hired and
trained tractor-trailer driver. She
took a wrong turn and ended up
on a street where commercial
vehicles were banned. As
Thompson  approached an
overpass she did not see the sign
indicating the clearance height.
She continued driving until she
heard her truck hit the bridge. The
collision caused no injuries but the
truck was slightly wedged.

The police were summoned to
the scene and ultimately, Knight,
a police sergeant, arrived. Knight

later testified that he felt it was his
duty to ensure that the roadway
was clear but that it was not his
responsibility to move the truck.
After evaluating the situation,
Knight told Thompson that she
could extricate the truck by
lowering the trailer and thereby
backing the truck out from under
the bridge. Knight knew this
because he had more than 20
years experience driving tractor-
trailers. Knight agreed to help
Thompson extract the truck. He
unhitched the trailer and was able
to back the truck up from under
the bridge. At some point when
he exited the truck, the door
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suddenly slipped out of his left
hand causing him to lose his
balance. After the door flew open
Knight’s right hand slipped off the
grab bar and he fell to the street
sustaining injuries.

Knight subsequently sued the
trucking company alleging that it
failed to maintain and inspect the
grab bar on the truck and that its
negligence was the cause of his
injuries. The trucking company
moved for summary judgment on
two grounds. First, the company
claimed that the Fireman’s Rule
prevented Knight, a police officer,
from recovering for his damages
and second, no causal connection
existed between the trucking
company’s conduct and Knight’s
injury.

HELD: The State of Illinois
first adopted the Fireman’s Rule
in 1892. The rule limits the extent
to which a fire fighter or other
public officer is allowed to recover
for injuries incurred when, in an
emergency, they enter on an
owner’s property in the discharge
of their duties. In other words,
public officers may not recover
from those whose negligence
caused the emergency that
required their presence when their
injuries were caused by that
emergency. Despite its name the
rule also applies to peace officers.

Knight argues that the rule
does not apply to his case because
[llinois law limits its application to
premises liability. Indeed, a review
of Illinois cases regarding the
Fireman’s Rule finds that the rule
has been limited to the context of
landowner liability and has not
been expanded to every event in
which a fire fighter or police
officer becomes involved.

There is another reason why
the Fireman’s Rule does not bar
Knight’s efforts in recovering
damages from the trucking
company. The negligent acts
allegedly causing Knight’s injuries
were independent of the alleged
negligence that caused Thompson
to drive her truck into the bridge.
The courts have consistently
allowed a public officer to recover
damages when his injuries are
caused by negligence that is
independent of the negligence that
created the emergency requiring
the officer’s presence. When
confronting an emergency, police
officers assume the risk associated
with that situation but they do not
assume hidden dangers not
inherent in those emergencies.

The evidence suggests,
however, that moving the truck
was beyond the scope of
Knight’s responsibilities as a
police officer. When he moved
the truck he acted as an ordinary
citizen rather than a police
officer. He knew how to drive
the truck because of his
extensive trucking experience
independent of his job as a
police sergeant. Thus, since he
was not acting as a police officer
when he moved the truck, the
Fireman’s Rule does not apply.

The police officer should have
the opportunity to present his
negligence claims to a jury.
Summary judgment for trucking
company denied. [Knight v.
Schneider National Carriers, Inc.,
350 F.Supp.2d 775 (N.D. lll. 2004)]

Overtime

A group of sergeants brought
suit claiming they were wrongfully
denied overtime in violation of the

federal Fair Labor Standards Act
(FLSA). The city countered that
the sergeants were exempt
employees under the law and thus
not entitled to overtime pay. The
city moves for summary
judgment.

HELD: FLSA provides an
executive exemption to overtime
requirements if the individual
earns a salary of more than $250
a week, his primary duty consists
of the management of the
enterprise in which he is
employed, and his duties include
the customary and regular
direction of the work of two or
more other employees. Federal
regulations define what duties
qualify as “management duties” in
the context of the executive
exemption. In the vast majority
of cases, the bona fide executive
employee performs managerial
and supervisory functions such as
interviewing, selecting, and
training employees; setting and
adjusting their rates of pay and
hours of work; directing their
work; handling their complaints
and grievances and disciplining
them when necessary; planning
the work; determining the
techniques to be used; and similar
duties.

Whether management
constitutes an employee’s
primary duty is a fact-based
inquiry guided in part by the
amount of time spent on
management duties. In an
ordinary case, primary duty
means over 50 percent of the
employee’s time. Time alone,
however, is not determinative of
whether a person is primarily
involved in management. Other
factors such as the relative
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importance of the managerial
duties as compared to other duties,
the frequency with which the
employee exercises discretionary
powers, the relative freedom from
supervision, and the relationship
of salary paid other employees for
the same kind of non-exempt work
performed by the supervisor.

In this case the officers are
assigned to a variety of units
ranging from patrol to drug
enforcement. Despite their
different unit assignments, the
work of every sergeant is subject
to the same job description
contained in the police department
manual. The job description says
that sergeants will manage,
supervise, assign, review, and
participate in the work of the
specific unit; they will supervise
and participate in performance of
investigations, patrol, traffic
control, special services,
administrative technical support,
training programs, crime
prevention, and other operational
duties, and they will perform a
variety of administrative tasks in
support of the department.

While the sergeants are
assigned to different units their
actual duties do not differ
substantially from the job
description or from a list of duties
that the department provided. The
evidence showed that the sergeants
have authority to hire non-sworn
civilian personnel, to participate in
the hiring of sworn officers, to
perform evaluations of employees
under their supervision, and to
discipline or recommend discipline
of both civilian and sworn
officers. The sergeants contend,
however, that because they operate
under the oversight of a lieutenant,

they do not actually have the
authority to perform these tasks.
The evidence reflects, however,
that the sergeants participate in
interviewing and selecting
employees, training officers and
setting and adjusting the work
hours of officers. They likewise
direct subordinates who handle
complaints within the department
and from the public. Further, they
plan the work of subordinate
officers and review their reports.
Only one of the sergeants testified
that he spent a significant amount
of time in the field with his
officers. The sergeants are clearly
supervisory personnel, rarely
working in the field alongside the
officers they supervise.

The presence of a chain of
command does not negate the
supervisory nature of the work
performed at various levels. The fact
that sergeants are subject to review
by the lieutenant or by the chief of
police does not take them from
under the executive exemption. If
the rule were otherwise, only one
person, the chief, could ever be
considered exempt within the
meaning of the FLSA.

The evidence reflects that all
the sergeants spend well over 50
percent of their time on the tasks that
fall within the regulations’ definition
of “management duties.” When
they are dispatched to the field, it is
clear they serve as supervisors not
as operational police officers.
Additionally, while the sergeants are
not completely independent actors
who function outside any of the
established chain of command, it is
clear that they exercise significant
discretion in their day-to-day work.
While they do not have unilateral
discretion to hire and fire

individuals, they have discretion to
recommend hiring and disciplining
and that recommendation is usually
followed.

Where, as here, the vast
majority of a sergeant’s daily work
is directed to the running of
respective units or shifts and
relatively free from interference by
superiors and where the supervisory
functions are the utmost importance
to the employer, the court finds the
individuals fall within the executive
exemption to the FLSA overtime
requirements. Summary judgment
for city. [Nickell v. City of Lawrence,
Kansas, 352 F.Supp.2d 1147 (Dist.
Kan. 2004)]

Bargaining unit

The police department
consisted of 48 sworn officers
headed by a chief. The

organizational structure included
a deputy chief and three division
commanders. The division
commanders held the rank of
sergeant. However, there were
also two lieutenants and five patrol
sergeants. The two lieutenants and
five patrol sergeants served as
watch commanders. About 36
patrol officers functioned under
them.

The sergeants and lieutenants
sought to engage in collective
bargaining with the village.
Illinois law grants mandatory
bargaining rights to police officers
but not to police supervisors.
Further, state law bars police
supervisors from participating in
the same collective bargaining unit
as non-supervisors in order to
ensure that pro-union bias will not
impair the supervisor’s ability to
apply the employer’s policies to
subordinates.
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In this case the sergeants and
lieutenants claimed that they did
not meet the statutory definition of
“supervisor.” An administrative
judge held a hearing and
concluded that because the
sergeants and lieutenants were
responsible for issuing oral
reprimands, the first level of
discipline in the department, as
well as personal incident reports
(PIR), the second level of
discipline, they fell within the

step above the unrecorded verbal
reprimand in the department’s
progressive discipline policy.
Under department policy the mere
fact that a PIR existed in an
officer’s personnel file was
evidence that a disciplinary action
had been taken against the officer.
Testimony also reflected that the
sergeants and lieutenants used
their independent judgment in
determining whether to issue a
PIR. Accordingly their conduct

Prior case law holds that performance of any of the statutory
indicators of supervisory authority is sufficient to support a

finding of supervisory status.

definition of “supervisor.” The
state labor board upheld the
determination on the grounds that
PIRs did constitute discipline and
thereby put the sergeants and
lieutenants within the statutory
definition of “supervisor.” Union
appeals.

HELD: Illinois statutes define
supervisors as those whose
principal work is substantially
different from that of subordinates
and who has authority to hire,
transfer, suspend, lay-off, direct,
or discipline subordinates and
must exercise independent
judgment. Prior case law holds
that performance of any of the
statutory indicators of supervisory
authority is sufficient to support a
finding of supervisory status.

The union argues that the
labor board’s determination that
sergeants and lieutenants were
supervisors because they had the
ability to issue PIRs was erroneous
because the PIR did not require the
use of consistent independent
judgment. However, review of the
evidence reveals that a PIR was a

fits one of the statutory criteria for
being deemed a supervisor and
they are ineligible to form a
bargaining unit with the same
union that represents police
officers. [Metropolitan Alliance of
Police v. Village of Bellwood Labor
Relations Board, 820 N.E.2d 1107 (Ill.
App. Ct. 2004)]

Disciplinary grounds

Bradford, a 22-year veteran
police officer, was stopped at a
traffic signal when a pickup truck
which was stopped ahead of him
rolled backwards as the driver
attempted to put the vehicle into
gear. The pickup’s bumper
touched Bradford’s police vehicle
bumper. Bradford immediately
exited the vehicle and spoke
briefly with the driver of the
pickup. The incident did not result
in any property damage or
personal injury and the driver
insisted on immediately leaving the
scene. Bradford did not stop him.
However, the next day the driver
appeared at the police station to
report the incident but once again

did not remain long enough for the
department to launch a formal
investigation. When Bradford was
confronted with the report of the
incident, he admitted to it and
submitted to a drug test as was
required by department policy.
The drug test was negative.

Administrative charges were
brought against Bradford for
failure to submit to immediate
drug testing after an accident
involving a city vehicle. The
hearing officer recommended a
letter of reprimand but the police
superintendent, finding a
reprimand too lenient, imposed a
one-day suspension.

The officer appealed the one-
day suspension to the civil service
commission, which determined
that the incident was not an
“accident” within the meaning of
the city policy. The civil service
commission found the police
department’s view of an
“accident” to be overly broad. The
commission found that since
Bradford had not had an accident
he was not required to report the
incident and submit to an
immediate substance abuse test.
The commission ordered his
suspension overturned because
there was no legal cause to
discipline him. The city appeals.

HELD: The police
department argues that the civil
service commission  acted
arbitrarily when it overturned the
one-day suspension. The police
department characterizes the
touching of bumpers to be an
accident that mandated the
immediate substance abuse testing
of Bradford. However, the police
department failed to provide a
definition of “accident.” Although
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there was testimony that the
department rule required all
officers to report involvements of
any police vehicle in any type of
incident, no such rule was
provided to Bradford in his
disciplinary letter. The
disciplinary letter used the term
“accident” but failed to define
that term. Since Bradford did not
have written notice of what
constituted an ‘“accident,” the
department failed to establish
legal cause for his discipline.
Affirmed for the police officer
reversing discipline. [Bradford v.
New Orleans Police Department,
891 So.2d 9 (La. Ct. App. 2004)]

Management rights

Cassidy was a corrections
officer employed by the county
sheriff. In response to an invitation
to all employees Cassidy applied
to the sheriff to be appointed as a
deputy. Although he met all of the
posted requirements, his
application was denied. The
correctional officers’ union, of
which Cassidy was a member of
the executive board, initiated a
grievance on his behalf. The
union demanded arbitration. At
the request of the sheriff, however,
trial court stayed the arbitration,
ruling that the matter was not
specifically covered by the
collective bargaining agreement
and that the sheriff had exclusive
authority to appoint deputy
sheriffs. Union appeals.

HELD: When parties agree to
submit to arbitration, the courts will
generally enforce the agreement and
decline to interfere with the
arbitration process. In labor disputes
between public employers and

employees, however, where a
statute confers upon the public
employer a particular managerial
power, an arbitrator is not permitted
to direct the employer to exercise
that power in a way that interferes
with the discretion granted to the
employer.

Massachusetts statute vests
the sheriff with discretion to
appoint deputies who have law
enforcement powers and are thus
able to perform certain functions
beyond those exercised by
corrections officers or other
employees of the sheriff. It does
not appear that a corrections
officer needs to be a deputy sheriff
or that the powers of a deputy
sheriff would be exercised in
carrying out the duties of a
corrections officer. By posting an
invitation for correctional officers
to apply for the position of deputy,
the sheriff was simply offering an
opportunity for the officers to
enhance their income by
performing duties outside the
scope of their duties as corrections
officers. Thus, the appointment of
the deputy by the sheriff can be
viewed as the equivalent of
appointing someone to exercise
police type powers.

The union argues that the
sheriff discriminated against
Cassidy. The claim is based on a
provision in the collective
bargaining agreement that
prohibits discrimination on the
basis of constitutionally-protected
categories such as race and gender,
as well as union membership.
However, there are no factual
allegations that refer to the alleged
discrimination case other than
union membership.

While the sheriff may not

surrender his statutory authority to
make deputy appointments, the
sheriff may enter into a binding
agreement to follow certain
procedures in making the
appointments. Here, however, the
sheriff was not bound by the labor
contract to follow any specific
appointment procedures. Indeed,
the contract does not even mention
deputy sheriff appointments. The
union’s claim of a violation of the
broad non-discrimination provision
in the contract is insufficient to
reverse the stay of the arbitration.
The arbitrator is without authority
to require the sheriff to appoint
Cassidy or otherwise affect the
appointing authority of the sheriff.
[Sheriff of Middlesex County v.
International Brotherhood of
Correctional Officers, 821 N.E.2d 512
(Mass. App. Ct. 2005)]

Disability eligibility

Marsala was a police officer
who was participating in a bicycle
training exercise as part of his
training for a plainclothes detail
assignment. During the training
session Marsala performed two
low-speed dismounts and then was
instructed to attempt a running
dismount, which  involved
simultaneously dismounting a
moving bicycle and running in order
to apprehend a fleeing suspect. As
he attempted this maneuver, he
suffered a knee injury.

Marsala subsequently filed
for accidental disability retirement
benefits. A hearing officer denied
the application on the grounds that
the incident did not constitute an
“accident” within the meaning of
New York law. Injured officer
appeals.

HELD: It is well-settled law
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that an incident does not qualify as
an “accident” justifying the award
of accidental disability retirement
benefits when the injury is the result
of an expected or foreseeable event
arising during the performance of
routine employment duties. Here,
the injury occurred during training
for routine duties commensurate
with Marsala’s employment. As a
consequence the evidence supports
the hearing officer’s determination
that it was not an accident within
the meaning of the law. [Marsala v.
New York State and Local Employee’s
Retirement Systems, 788 N.Y.S. 2d
517 (N.Y. App. Div. 2005)]

Criminal liability

Cook was police officer who
allegedly engaged in acts of
domestic violence against his
wife. In a 1997 incident, he
allegedly punched her and in a
2002 incident he threw a metal
coffee cup at her, punched a hole
in the wall of their home, and
ripped-off a section of handrail.
These incidents apparently were
not reported to the police.

In 2003, a fellow officer to
whom Cook had disclosed the
various incidents of domestic
violence reported the events.
Ultimately, Cook was charged with
assault and malicious mischief,
each charge carrying domestic
violence allegations.

Cook moved to dismiss the
1997 charge arguing that
Washington utilized a three-year
statute of limitations on that level
of assault. The state responded
saying that the statute of limitations
extends to 10 years for public
officers who commit offenses in
violation of the oath of office.
Trial court denied Cook’s motion

to dismiss, ruling that the statute
of limitations was 10 years
because the alleged assault would
be a violation of his oath of office.
Cook appeals.

HELD: Construction of a
statute is a question of law. The
court must give effect to the
legislature’s intent. Where a
statute is unambiguous the court
determines legislative intent from
the language of the statute of the
law.

The law in question extends
the normal three-year statute of
limitations to 10 years for any
felony committed by a public
officer if the commission is in
connection with his duties, or
constitutes a breach of duty, or is
a violation of the oath of office.

Cook first contends that he
was not a public officer when he
committed the alleged offense. It
is well-settled law, however, that
a sworn police officer is a public
officer while performing the
functions of his employment.
Although prior case law holds that
an off-duty officer acting as a
security guard is considered to be
on duty and performing public
servant duties at the time, a better
rule would be that an off-duty
police officer is a public servant
with the authority to respond to an
emergency and to react to criminal
conduct.

Cook next challenges the oath
of office claiming that the oath is
vague and that there should be a
relationship between the office and
the prohibited conduct. He further
alleges that the oath violates his
right to religious freedom. Upon
being sworn onto the police force
Cook agreed to abide by the code
of ethics and conduct as

enumerated in the police
operations manual. This code of
ethics stipulates that the officer
will keep his life unsullied and will
obey the laws of the land. Neither
the oath itself nor the code of ethics
it incorporates by reference are
vague. The commission of a felony
is clearly in violation of the law.
That Cook and other police officers
voluntarily commit to high
standards of conduct at all hours
of every day is not unique.
Judges, for example, fall under
the same rule.

Contrary to Cook’s argument,
the statute extending the time limit
for prosecution does not require that
a public officer be acting in his
official capacity or be on duty when
committing the offense or a
connection to exist between the
officer’s duties and the crime in
order for the 10-year statute of
limitations to apply. Legislature has
provided three alternative ways that
a police officer’s felony may fall
within the statute: (1) the crime is
in connection with official duties;
(2) the crime constitutes a breach
of public duty; or (3) the crime
violates the oath of office. By the
statute’s plain language the third
alternative does not require that
Cook have been on duty or acting
in his official capacity.

Finally, Cook alleges that the
requirement of the oath that he
swore “so help me God” violates
his First Amendment protection
prohibiting establishment of
religion. However, it is not the
reference to God in the oath that
is producing the possible harm to
Cook. The portion of the oath
concerning law abiding conduct
along with the incorporation of the
code of ethics is the issue. The
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phrase “so help me God” bears no
connection to the longer statute of
limitations. = The phrase in
question does not injure Cook or

create a ground for complaint.
Affirmed for state holding that
police officer was a public officer
when he allegedly assaulted his

wife and the extended statute of
limitations applies. [State of
Washington v. Cook, 106 P.3d 251
(Wash. Ct. App. 2005)]

Settlements

Allen County, Ohio
deputy sheriffs

A fact-finder’s efforts have produced a new labor accord between Allen County and its deputy
sheriffs. The agreement with the Allen County Deputies Association, Local 150 of the International
Union of Police Associations, AFL-CIO, provides an eight percent wage hike over the three year life of
the pact. Deputies will also receive overtime after 40 hours of work in a week and will see holidays paid
at time and one-half. The fact-finder rejected sheriff’s department efforts to require officers submit to a
polygraph exam during disciplinary investigations. The fact-finder also ordered a fair share fee be paid
by individuals who are not members of the union.

Davenport, lowa
police officers

Davenport’s rank-and-file police officers will receive a general wage increase of 2.25 percent
on July 1 thanks to a wage re-opener in the contract between the city and the Davenport Police Union of
Professional Police Officers. On January 1, 2006, officers will receive an additional two percent match
in their deferred compensation accounts. The deferred compensation money goes into a private fund
independent of the general retirement fund. Meanwhile, exempt personnel holding the rank of lieutenant
or above will receive a two percent raise on July 1 and another one percent on January 1, 2006.

Lawrenceville, Georgia
police officers

Lawrenceville has boosted its starting pay for certified police officers to the highest in Gwinnett
County. The city council voted recently to increase by $5,000 - or 16 percent - the starting salaries of its
officer, from $31,766 to $36,839. The healthy pay hike came as a counter to Gwinnett County increasing
county police officer pay to $33,197 plus a $2,000 signing bonus. Lawrenceville officials were concerned
about attracting applicants after the county announced plans to hire 127 officers next year. Lawrenceville
employs about 60 officers.
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