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LA, Milwaukee discipline systems being scrutinized
A federally appointed monitor claims that the

internal disciplinary system of the Los Angeles Police
Department (LAPD) is slow, ineffective, undermines
the chief’s ability to punish officers, and needs to be
changed.  Meanwhile, Milwaukee’s system of
continuing to pay terminated police officers while their
cases are on appeal is also being criticized.

In Los Angeles, Michael Cherkasky, an
independent monitor appointed by the federal court to
oversee the LAPD after the Rampart scandal, called for
a review of all department disciplinary procedures.
“Officers who fire their weapons when other reasonable,
less lethal, alternatives exist should inescapably face
the most severe disciplinary consequences available,”
Cherkasky wrote in his quarterly report released in mid-
May.  “For a variety of reasons, the Board of Rights has
historically undercut discipline recommendations of the
chief of police.  It is time to carefully examine all of the
disciplinary options available.”

Currently, LAPD Police Chief William Bratton
and the Police Commission can recommend
punishments of officers who violate department
policy, but actual penalties are doled out by a Board
of Rights, which includes two officers and a civilian.
Under current LAPD procedures accused officers may
be removed from assignments but often wait a year
or more before the Board of Rights determines
whether they should be disciplined.

Cherkasky said the review should examine
the effectiveness of the Board of Rights and consider
giving the police chief the ability to strip officers of
their badges and weapons or reduce their pay.  The
monitor noted that suspensions by themselves do not
serve as a deterrent to improper behavior because
officers often purchase insurance to reimburse lost
wages.  Chief Bratton himself has previously proposed
giving the police chief final authority on discipline.

The head of the Los Angeles Police Protective
League (LAPPL) called the suggestion to sanction
officers prior to their Board of Rights hearing
“outrageous.”  Bob Baker, LAPPL President said, “It

is a fundamental right in this country that facts and
not political whims determine when and if a person
should be punished. Police officers accused of
violating Department policy deserve no less due
process.  Surely Mr. Cherkasky, who is the
independent monitor, wouldn’t dare suggest that our
court system allow a judge to impose punishment
before a trial on the facts was conducted.”

 In Wisconsin, over the last 16 months
Milwaukee has paid out nearly $500,000 in wages
and benefits to police officers who were suspended.
While Wisconsin statute provides that all police
officers will remain on paid status while disciplinary
charges are investigated, a special law grants
Milwaukee officers the right to their paycheck while
an adverse disciplinary action is on appeal.

City officials told the Milwaukee Journal
Sentinel newspaper that resolution of some
disciplinary action is delayed while criminal
investigations are conducted.  According to data
obtained by the newspaper, from January 1, 2002,
to April 7, 2005, the average suspension of a
Milwaukee police officer lasted 130 days.  The
longest suspension during that period was 803 days.

City Council President Willie Hines
suggested that the department consider terminating
pay during suspensions and awarding back pay if
the officer is exonerated.  A police union official said
that paying officers during a suspension helps protect
against false allegations.  Both sides agreed that
speedier investigations of misconduct allegations
need to be conducted.

Flexibility in handling suspensions of tenured
police officers is limited by the need for a so-called
Loudermill hearing.  Thus, any changes by Los
Angeles and Milwaukee to streamline their
disciplinary procedures would still require, at a
minimum, some form of due process hearing prior
to suspension of the officer’s pay.  Alterations in the
process also would likely require approval by the
police officers’ unions.
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Residency rules undergoing change
Thanks to a change in the rules veteran St.

Louis, Missouri, police officers will no longer have
to reside within the city.  The change comes after
three decades of effort by the city’s police officers to
convince the Board of Police Commissioners that the
residency rule had affected recruiting and the quality
of life for officers.  The Board, which is a state panel
that controls the city’s 1,360-member police
department, modified the rule to permit officers with
at least seven years of service to reside outside the
city limits.  Now officers will have to live within one
hour of the police station to which they are assigned.
About three-fourths of the city’s officers will qualify
under the plan.

The residency rule modification was
reportedly prompted by a change in the political
landscape and the fact that the Missouri legislature
might consider legislation to alter the regulation.  The
residency rule was originally established by the board
in May 1973.  Police officers complained about the
mandate, pointing to problems with the city’s schools
and the potential danger of living near individuals
they had arrested.  Because St. Louis officers do not
bargain, strategies to force changes to the regulation
were limited.

The St. Louis Police Department and its cross-
state rival Kansas City are believed unique in America
as the only municipal law enforcement agencies that
are directly controlled by the state government.
Dating back to the Civil War when Missouri
allegiances were split, the state legislature,
sympathetic to the South, wanted to make sure that
pro-union St. Louis residents did not form their own
militia.  The legislature amended the state constitution
to put the St. Louis police under control of a board
consisting of the mayor and four gubernatorial
appointees.  In 1874, a similar arrangement was
established by statute for Kansas City.  The two boards
are considered to be state agencies.

The politics of change came when a
Republican governor who enjoyed the support of the
St. Louis Police Officers’ Association (FOP Lodge
68) was elected.  Governor Matt Blunt endorsed the
change and began appointing pro-repeal members
to the police board.

An upset Mayor Francis Slay was one of two

board votes against modifying the rule.  The mayor
said “I will continue to work to limit the new
residency rule to patrolmen and sergeants.  I believe
top level managers should lead by example and
support their employer.  Of course, the residency rule
never would have changed if it weren’t for the fact
that the St. Louis Police Department is controlled by
the State of Missouri.”

Another opponent of the change, St. Louis-
area legislator Fred Kratky wryly observed, “If the
cops don’t want to live here (St. Louis), why does
anybody else?”

Meanwhile, Pennsylvania officers are also
hoping for relief from residency restrictions.  The
state senate is expected to consider a proposal to bar
cities from requiring residency of its police officers.
State Senator Jane Orie, a sponsor of the act, called
the residency requirement “outdated.”  She said many
officers have told her that residency is a safety issue.

The Pennsylvania proposal would prohibit
any community from requiring officers to live in the
town where they worked.  Like Missouri, the issue
splits along officer-city administrator lines.  A
spokesman for the mayor of Pittsburgh said, “All of
our municipal employees should be invested members
of our community.”   But, Michael Havens, President
of Fort Pitt Lodge 1 of the Fraternal Order of Police,
said, “It’s a matter of personal freedom and choice.”
Pittsburgh is the only Pennsylvania city where state
law prohibits bargaining over residency.

The measure has twice been rejected by the
General Assembly but supporters are optimistic this time
because of support from Philadelphia-area senators.

An estimated one-fourth of the nation’s police
departments are believed to have some form of
residency requirement.

  Labor Lexicon
grievance

A worker dissatisfaction complaint that
charges a violation of a collective bargaining
agreement or of traditional work practices.
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Omaha union official reinstated after apology
After being fired for conduct unbecoming an

officer, an Omaha police union official is being
reinstated in exchange for dropping his lawsuit
against the city and an apology.  Sergeant Kevin
Housh was reinstated after he apologized to the police
chief.  Under terms of the settlement with Chief
Thomas Warren, Housh accepts a 20-day suspension.
He will write a public letter of clarification, drop a
federal lawsuit over his firing, and be removed from
the department’s Emergency Response Unit (ERU).

Housh was fired in February for an article he
authored in the Omaha Police Union’s newsletter.  The
article was critical of the mayor and chief of police
and ridiculed an on-going internal affairs investigation
of the union’s president.  Housh’s article accused the
city leadership of “lying to you and insulting your
intelligence.”  Following his termination, Housh sued
the city claiming his First Amendment free speech
rights had been violated.

In his apology letter, Housh wrote, “I regret
that anything I said was taken out of context, and I
apologize if my words were taken as a personal attack
on the chief or mayor.”  Housh added that “I do not
believe the words ‘criminal’ or ‘liar’ accurately
describe the mayor or chief . . . . I apologize that my
message was not clear.”

Chief Warren said he disciplined Housh
because his statements were “inflammatory,
derogatory, and inaccurate.”

While he gets his $61,000 per year job back,
Housh will lose 20 days’ pay for the suspension as
well as $1,500 annual premium pay for being a
member of the ERU.

Meanwhile, the incident that initiated Housh’s
article, an investigation of union president Tim
Andersen, has not been completely resolved.
Andersen did not seek reelection as union president
this year but Housh continues as Local 101’s treasurer.

Supreme Court update
Three cases of interest have recently sought Supreme Court review.  To date, the justices

have not made a review decision.
Morrison v. Warren, No. 04-1289, raises the question of whether a discharged deputy sheriff

received appropriate due process when he was terminated after his spouse obtained a domestic
protective order against him.  Among other things, the order barred him from possessing a firearm.
The sheriff’s department had a “zero tolerance policy” regarding domestic abuse by employees.
A lower court found that the ex-deputy had sufficient time and notice to contest the administrative
charges against him.

In City of Cleveland, Ohio v. Beck, No. 04-1416, the city is seeking to overturn a lower court
ruling that the Fair Labor Standards Act bars the city from denying a timely compensatory leave
request solely for financial reasons.  Police officers had sought to use accumulated compensatory
time but the city denied many of the requests because it would have had to pay another officer
overtime to cover the shifts.  The city justified its actions on the grounds that the financial strain
of allowing use of the compensatory time would “unduly disrupt” the organization.  The lower
appeals court found that the Department of Labor interpretive regulations must be accorded
deference on the question of what constitutes an “undue disruption.”  The regulations state that
the “undue disruption” exception may not be based solely on financial considerations.

Finally, in Weir v. Kelly, No. 04-1429, a former New York City police officer who was fired
while still on probationary status is attempting to challenge that termination.  The ex-officer is
representing himself in his appeal effort.
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Litigation the city used the annual base salary
alone to establish an overtime rate.
According to the officers the city
should have added the four items
of incentive pay to the annual
salary figure.  The township denied
that the bargaining agreement
established overtime calculations
as described by the officers and
argued that the officers traded their
right to have incentive pay added
to their salary for overtime
calculation in exchange for the
inclusion of non-work pay, which
is not required under FLSA.
According to the township,
because the value of the non-work
pay outweighed the incentive pay,
the township was entitled to an
offset against its liability.  In sum,
the township contended that the
payments that it made to the
officers that were not required
under the FLSA exceeded any
payment required by the federal
statute.

Trial court agreed with the
township noting that the total
overall overtime compensation
received by the employees
exceeded the amount of liability
under the FLSA.  The police union
appeals.

HELD:  The FLSA provides
that any employee who works
longer than 40 hours a week will
receive compensation for his
employment at a rate not less than
1½ times the regular rate at which
he is employed.  The term “regular
rate” is defined to include all
compensation for employment but
is not deemed to include payments
made for vacation, holidays,
illness, and similar compensation.
As used in the law, the “regular
rate” should include longevity,
educational, and shift commander

pay.
While the township concedes

these payments should have been
calculated into the base hourly
rate, the township argues that it is
entitled to an offset for including
the non-work pay in the
calculation.  However, a review of
the FLSA reveals no provision
allowing such an offset.  There is
no provision allowing the
employer who violates the law to
recover excess compensation he
may have made.

The township uses 2,080 as
the divisor for determining the
base hourly rate.  Simple
multiplication shows that 2,080
equals the number of working
hours in a full 52-week year, 40
hours a week.  What the township
purports to have given by raising
the base annual salary by
including the non-work pay it
seems to have taken away by
raising the number of hours
chosen for the divisor to reflect a
full working year.  In other words,
the 2,080 includes the vacation
and holiday hours.  If officers are
not scheduled to work during their
vacation times, then those hours
are not part of the divisor for
determining the overtime rate.

The township has conceded
that the FLSA requires that the
various incentive pay items
sought by the officer must be
included in their salary for
purposes of calculating their
overtime rate.  Longevity pay,
educational and incentive pay, and
senior officer pay are part of the
regular compensation.  The non-
waiveable nature of the provisions
of the FLSA is well settled.  The
case is remanded to the trial court
to determine the precise amounts

Overtime

The township and the police
union were parties to a collective
bargaining agreement.  The
contract provided that officers
were entitled to a specific annual
salary depending on their rank and
years of service.  Under the
contract overtime was paid for
work over eight hours in a single
day and for work over 40 hours in
a single workweek.  Overtime rate
was calculated by dividing the
basic annual salary by 2,080 and
multiplying the resulting figure by
1.5.  The contract also provided
remuneration for non-working
time such as holidays, annual
personal days, annual vacation,
and sick days.  With the exception
of vacations, which were paid at
the regular weekly rate, the
collective bargaining agreement
did not explain what amounts the
officers were paid for these non-
working days.  Additionally, the
collective bargaining agreement
provided incentive payments in the
form of monthly longevity
pay, education pay, hourly
pay supplements for shift
commanders, and uniform
replacement and maintenance
pay.  These incentive payments
were a flat dollar amount not
dependent on the number of hours
worked.

The police union filed suit
claiming that the township was not
complying with the federal Fair
Labor Standard’s Act (FLSA) in
the method by which it calculated
overtime.  Specifically, under the
collective bargaining agreement
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owed for each of the items and to
determine whether the FLSA
requires that the basic annual
salary include the uniform
allowance.  Reversed for officers.
[Wheeler v. Hampton Township,
Pennsylvania, 399 F.3d 238 (3rd Cir.
2005)]

of the organization.  He appealed
his suspension but it was upheld.
Subsequently, Signore filed suit
claiming that the discipline
violated his First Amendment
rights.  The city moved for
summary judgment.

HELD:  Signore has asserted
that the city violated his First
Amendment right to freedom of
speech.  The claim by a public
employee that he was punished for
exercising his right of freedom of
speech requires the court to apply
the Pickering balancing test.  First,
the court must determine whether
the employee speaks on a matter
of public concern.  If so, the court
must weigh the employee’s First
Amendment interest against the
interest of the employer in
promoting the efficiency of the
public service.

However, Signore testified during
his administrative hearings that he
was not attempting to convey
information but was instead trying
to find out what the reporter knew
about the incident.  The city argues
that Signore, therefore, was not
commenting on a matter of public
concern because he was
attempting to gain information and
not relay it.

While a public employee’s
subjective motive for speech is not
controlling, it is a factor in
determining whether the speech is
a matter of public concern.  The
facts indicate that Signore was
motivated at least partially by
intent to inform the public of the
stolen vehicle.  However, further
examination of the form, content,
and context of the speech leads to
the conclusion that even if a stolen

Free Speech
Signore, a police officer,

learned from his wife, who was
also employed by the police
department, that a vehicle driven
by a police detective had been
stolen while the detective took her
child to daycare.  Several hours
after hearing of the vehicle theft,
Signore arrived at the police
department to begin his shift.  In
the parking lot he encountered a
local television news reporter.  He
apparently assumed the reporter
was aware of the theft of the
department vehicle and Signore
asked the reporter whether she was
there to report on the stolen vehicle
incident.  When it became apparent
that the reporter was unaware that
the vehicle had been stolen,
Signore directed her to the
department’s public information
office.

Subsequently, the department
conducted an investigation to
determine how the reporter
became informed about
confidential information regarding
the stolen police vehicle.  It was
determined that Signore was the
individual who disclosed the
information.

Signore was suspended
without pay for five days for
violating the department rule
prohibiting employees from
communicating information of an
internal nature to persons outside

The court is persuaded by the reasoning and prior cases
that disclosure of information about an ongoing investigation
can cause the Pickering balancing test to weigh in favor of
a police department.

Public concern is something
that is the subject of legitimate
news interest.  In deciding whether
an employee’s speech addresses
a matter of public concern, the
court must look to the content,
form, and the context of the
employee’s speech.  The court
must consider whether the
employee was speaking in the role
of citizen or in the role of
employee.

Signore contends he was
speaking on a matter of public
concern when he asked the
reporter about the stolen vehicle.
He asserts that the public has an
interest in knowing that someone
has stolen a city vehicle.

public vehicle is a matter of public
concern, Signore was not speaking
on the matter out of public
concern.  Even if he were so
speaking, his interest was not a
strong one.

With respect to the issue that
the speech impedes the
government’s ability to perform its
duties efficiently, the case presents
an unusual situation in that the
interest balanced is not merely
maintaining an efficient workplace
but is the employer’s interest in the
efficiency of an ongoing
investigation.  The court is
persuaded by the reasoning and
prior cases that disclosure of
information about an ongoing
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investigation can cause the
Pickering balancing test to weigh
in favor of a police department.
Signore has not refuted that he
disclosed confidential information
nor has he refuted the contention
that such disclosure was disruptive
to the investigation.

Considering all the relevant
facts, to the extent that Signore was
speaking on a matter of public
concern, Signore’s interest, which
was a weak one, is outweighed by
the city’s interest in insuring
efficient investigations by
preserving the confidential details
of the vehicle theft.  Signore’s
speech is not entitled to protection
under the First Amendment.
Summary judgment for the city
granted. [Signore v. City of
Montgomery, Alabama, 354
F.Supp.2d 1290 (M.D. Ala. 2005)]

city police department.  Among the
comments in the letters were the
sheriff’s observations that “our
problems got worse after you hired
Jessup.”  The sheriff’s letter
continued that he was shocked that
the city would hire a person who
broke up a family and was
involved in an altercation on the
city streets with a jealous husband.
The sheriff was also critical of
Jessup testifying in uniform at the
husband’s trial.  In the letter to the
deputies the sheriff told them he
would not accept Jessup’s word
about anything and asserted that
Jessup did not know “a felony
from a misdemeanor.”

Jessup filed a libel suit against
the sheriff based on the two letters.
The sheriff moved for summary
judgment which the court granted.
The police officer appeals.

HELD:  The First Amendment
prohibits a public official from
recovering damages for a
defamatory falsehood or criticism
relating to his official conduct
absent proof that the statement
was made with actual malice.
Actual malice is knowledge that a
statement was false or made with
reckless disregard for whether the
statement is false.  A police officer
who sues to recover for defamatory
statements concerning his ability
or qualifications is considered a
public official and therefore
required to prove actual malice.

It is indisputable that law
enforcement is a primary function
of local government and that the
public has a far greater interest in
the qualifications and conduct of
law enforcement officers than
other comparably low-ranking
government employees.  The
abuse of a patrol officer’s position

can have great potential for harm.
Hence, public discussion and
public criticism directed toward
the performance of that office
cannot constitutionally be
inhibited by threat of prosecution
under libel laws.

Jessup seeks to avoid the
public official label by claiming
that the sheriff’s statements had
nothing to do with his status as a
police officer.  However, those
statements were made in an official
letter documenting the sheriff’s
displeasure with the police
department and with Jessup’s
qualifications as a police officer.
Accordingly, Jessup must
establish actual malice on the part
of the sheriff in order to recover
damages.  Since the record is
devoid of any such evidence,
summary judgment for the sheriff
was appropriate.  [Jessup v. Rush,
609 S.E.2d 178 (Ga. Ct. App. 2005)]Defamation

Jessup was a city police
officer who had a personal
relationship with a married
woman.  At the time the woman
was separated from her husband.
Nonetheless, the husband
apparently took issue with the
relationship and had an encounter
with Jessup.  A fight ensued and
the husband was arrested.  During
a hearing about the incident,
Jessup appeared in his uniform to
testify, even though the event was
not related to his job duties.
Subsequently, the woman
divorced the husband and married
Jessup.

A few years later, the county
sheriff wrote a letter to the chief
of police, the mayor, the city
council, and the sheriff’s deputies
documenting problems between
the sheriff’s department and the

Civil liability

A domestic disturbance
occurred at a home when the
resident’s ex-husband found the
resident and her boyfriend in bed.
The ex-husband proceeded to beat
the boyfriend until he fled.  The
boyfriend sought to have a
neighbor call the police but the
neighbor indicated he did not
want to become involved.
Consequently, the boyfriend
drove to a convenience store to
use the telephone.

At the store he encountered
McIntosh, an off-duty deputy
sheriff.  The boyfriend told
McIntosh of the incident.
McIntosh immediately offered to
help.

Meanwhile, the neighbor
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called 9-1-1 when he saw the ex-
husband draw a gun from the
saddlebags of his motorcycle.  The
neighbor told the call-taker at the
sheriff’s office that his neighbor
was being shot.  The call-taker
relayed the information to the
dispatcher.  The dispatcher
ordered an on-duty deputy to
respond to the scene and advised
the deputy that shots had been
fired.

Subsequently, McIntosh
called in that he was proceeding
to a burglary and theft call
involving an ex-husband beating
a woman.  McIntosh was following
the boyfriend because he did not
know the location.  During the
course of events, McIntosh and the
on-duty deputy had several radio
conversations.  At no point in the
conversation was McIntosh told
that shots had been fired.  Upon
arriving at the scene the ex-
husband shot and killed McIntosh
as well as his ex-wife.  McIntosh
had never been warned of any
shots being fired in the vicinity.

McIntosh’s widow and
children filed suit against the
sheriff’s department and its
insurance carrier claiming the
sheriff’s department was negligent
in failing to warn the deputy of
shots fired in the area.  A jury
awarded substantial money
damages to the plaintiffs.  The
sheriff department and insurance
company appeal.

HELD:  A reviewing court
may not set aside a trial court’s
findings of fact in the absence of
manifest error or unless it is clearly
wrong.  In applying the manifest
error standard of review, the
appellate court must determine not

whether the trial court’s
determination of facts was right or
wrong, but whether the fact
finder’s conclusion was a
reasonable one.  When there are two
permissible views of the evidence,
a fact finder’s choice between them
can never be manifestly erroneous
or clearly wrong.

It is clear from the record that
there was a reasonable factual
basis for the finding of the jury in
this case.  Every police witness
who testified stated that a shooting
in progress is the most critical call
that can be received and should
be relayed to the deputies in the
field and responded to
immediately.  The evidence
showed that everyone involved in
the incident, except the deceased
deputy, was aware of the shooting
but the information was not
relayed to the deputy.  The
dispatcher was aware that shots
had been fired over three minutes
prior to McIntosh being shot but
did not relay the information.  It is
clear from the record there is
sufficient information to support
the jury’s findings that the sheriff’s
department was negligent in
failing to warn the deceased
deputy of the impeding risk he
faced.

The insurance company
claims the trial court erred in
failing to grant immunity to the
sheriff’s department, as required
by Louisiana law.  However,
Louisiana statute, while providing
a level of sovereign immunity,
specifically exempts from
immunity actual omissions which
constitute criminal, fraudulent,
malicious, intentional, willful,
outrageous, reckless, or flagrant

misconduct.  Here, the dispatcher
knew of the shooting for over
three minutes before the deputy
was killed.  She should have
known he was in the direct vicinity
of the shooting.  Her failure to
warn the deputy is outrageous,
reckless, and a flagrant omission
making her actions, and therefore
the actions of the sheriff’s
department, exempt from
immunity.  Judgment affirmed for
the family of the deceased deputy.
[McIntosh v. McElveen, 893 So.2d
986 (La. Ct. App. 2005)]

Disability eligibility

Dalton, a New York City
police officer,  filed for
accidental disability benefits
following an on-duty injury.  The
retirement board rejected the
claim as did the trial court.
Officer appeals the denial of
accidental disability retirement
benefits.

HELD:  Dalton injured
himself when his gun belt
caught on the door of his patrol
vehicle and caused a twisting
movement that resulted in injury.
Such a line-of-duty injury does
not fall within the definition of
“accident.”  The injury was not
a sudden, unexpected event but
rather an incident of routine
duty, the risk of which was
evidently enhanced by Dalton’s
own adjustment of the patrol
vehicle’s seat for riding comfort,
which admittedly made entering
and exiting the vehicle more
difficult.  Denial of line-of-duty
disability benefit  affirmed.
[Dalton v. Kelly, 791 N.Y.S.2d 100
(N.Y. App. Div. 2005)]
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pay $3,258 for one year of service
credit after serving ten years on the
force.

After two officers were
required to pay much more than the
original amount, the FOP filed a
grievance.  The grievance was
denied and the matter went to
arbitration.  Witnesses involved with
the original contract negotiations
testified before the arbitrator that
they understood that the original
method would be used in
calculating service credits and that
interest would only be compounded
for the years that were being bought
back.  Notwithstanding this
testimony the arbitrator concluded
that the contract was clear and
unambiguous with respect to
calculating the cost of service credits
and that the past practice of the
parties was, therefore, irrelevant.
The arbitrator determined the
revised method as correct and that
the interest should be applied from
the year the employee wanted to buy
back to the date of purchase.

The union filed suit to vacate

powers, the court is required to
vacate the award.  An arbitrator
exceeds his powers under Rhode
Island law if the award fails to
draw its essence from the
agreement, it was not based upon
a passably plausible interpretation
of the agreement, if it manifestly
disregards a contractual provision,
or if it reaches an irrational result.

It is also traditional law that
in the event of conflict between
the language of a contract and past
practice, the language of the
agreement is the best evidence of
the parties’ intentions and must
control.  Contrary to the ruling of
the trial court, the arbitrator
concluded that the language was
unambiguous.  The trial court
erred when it substituted its
judgment for that of the arbitrator.

The FOP concedes that the city’s
understanding of “compound
interest” is reasonable.  Nothing in
the record indicates that the revised
method is mathematically wrong.
In addition, the arbitrator’s
understanding that 5% compounded

 Past practice

It is also traditional law that in the event of conflict between
the language of a contract and past practice, the language
of the agreement is the best evidence of the parties’
intentions and must control.

the arbitrator’s award.  Trial court
ruled that the parties had agreed that
the contract provision was
ambiguous and that the arbitrator
erred in failing to take the past
practice into consideration.
Accordingly, the court vacated the
arbitration award.  The city appeals.

HELD:  It is well settled that
the role of the judiciary in the
arbitration process is extremely
limited.  However, when an
arbitrator has exceeded his

interest should be applied from the
year the employee began his
employment until the date of
purchase is certainly a passably
plausible interpretation of the
provision.  The arbitrator’s ruling
drew its essence from the collective
bargaining agreement and led to a
rational result.  Reversed for the city
reinstating the arbitration award.
[Pawtucket Fraternal Order of Police
Lodge 4 v. City of Pawtucket, 869 A.2d
67 (R.I. 2005)]

The Fraternal Order of Police
(FOP) and the city were parties to a
collective bargaining agreement.
The contract permitted employees
to purchase up to four years of
active military service or prior
municipal service to be credited to
their retirement.  The contract
provided that “the cost to purchase
said retirement shall be 10% of the
new employee’s first years annual
earnings with the city compounded
at 5% interest.”

Initially the city determined
the cost of purchasing service
credits as 10% of the officer’s first
year base salary multiplied by
105%.  That figure was then
multiplied by the number of years
the officer was seeking to purchase.
Thus, if during an officer’s first year
on the job he was paid $20,000, that
figure would be multiplied by 10%
for $2,000.  The $2,000 then would
be multiplied by 105%, resulting in
$2,100.  An officer who wished to
purchase one year service credit
would pay $2,100 regardless of
when he actually purchased the
credit.

A few years later, with the
contract still in effect, the city
personnel director along with the city
finance director consulted a college
textbook and concluded that the
city’s method of calculating the
service credits was wrong.  They
decided the language of the contract
actually required the cost of the
credits to be 10% of the officer’s first
year earnings, compounded
annually at 5% for the number of
years the officer had worked with
the city, up to the point of purchase.
Thus, the officer who had originally
earned a $20,000 salary would now
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Civil liability helmet and failing to withdraw it
from service.  Ultimately, Mosley
dropped his suit against the helmet
manufacturer.

Trial court, hearing the case
without a jury, found that the
police department had a duty to
provide a safe workplace for its
employees and to provide a proper,
safe motorcycle helmet to Mosley.
The court found that due to the
nature of the use of motorcycles
in police activities, the department
had a higher duty to issue safe
headgear to its officers and was
negligent in failing to remove the
defective helmets from service.
The court did find Mosley was
partially negligent in failing to
wear the three-quarter helmet that
had been issued to him.
Accordingly, under Tennessee’s
comparative negligence law the
court found that the department
was 75 percent at fault and the
police officer was 25 percent at
fault.  The court awarded Mosley
the maximum amount provided by
Tennessee law, $130,000.  The
department appeals.

HELD:  Under Tennessee law
a negligence cause of action
contains five elements:  (1) a duty
of care owed by the defendant to
the plaintiff; (2) conduct by the
defendant breaching that duty; (3)
an injury or loss to the plaintiff;
(4) causation in fact; and (5)
proximate or legal cause.

Causation in fact and legal
cause are very different concepts.
Causation in fact refers to the
cause and effect relationship that
must be established between the
defendant’s conduct and the
plaintiff’s loss before liability for
that particular loss will be imposed.
On the other hand, legal cause

denotes a policy decision by the
judiciary to deny liability for
otherwise actionable conduct.  It
requires the courts to establish the
boundaries of legal liability.  Before
there is legal liability there must be
cause in fact of the plaintiff’s loss.
If cause in fact does not exist, then
liability does not exist.

Here, the testimony indicated
that Mosley was wearing the
alleged defective helmet at the
time of the accident.  One can
argue that the department
breached its duty to provide a safe
workplace by failing to take that
particular helmet out of service.  If,
however, Mosley cannot establish
that the alleged defect was the
cause in fact of his injuries, the
department does not have liability.

The difficulty with Mosley’s
case is that all the testimony
presented concentrates on the
assertion that the separation of the
helmet from the Styrofoam liner
made the helmet defective and
created a safety issue.  However,
there is no evidence linking the
separation of the helmet from the
liner as the factual cause of
Mosley’s injuries.  Upon his impact
with the pavement the helmet was
simply jerked off his head, thereby
exposing his bare head for the
second impact.  In fact, when the
helmet was retrieved the
Styrofoam liner had not separated
from the remainder of the helmet.
The only expert who testified
concluded that the helmet would
come off of Mosley’s head only if
it were too large or if it were not
snugly attached.  There is no proof
in the record that the chinstrap was
somehow defective or that the
helmet was the wrong size.

Mosley’s case fails because he

In 1996, Reed, a motorcycle
officer, experienced the separation
of his helmet from the Styrofoam
liner.  The result caused the helmet
to be pushed back on the officer’s
head exposing the front part of the
liner.  Reed solved the problem by
tightening the chin strap and had
no further difficulty with the
helmet.  The helmet was a half-
shell style that was preferred by
officers because of the increased
visibility that it provided.

Subsequently, Mosley was
assigned to motorcycle duty to
replace Reed.  He inherited the
particular helmet from Reed.
Meanwhile, apparently because of
the helmet problem, the police
department issued a three-quarter
length helmet to the officers but did
not withdraw from service the half-
shell helmet.  Most of the officers
continued to wear the half-shell
helmet despite its alleged defect.

While on duty riding his
police motorcycle, Mosley
collided with the rear of another
police motorcycle.  As a result of
the collision Mosley was thrown
from the motorcycle onto the
pavement striking his helmet
covered head.  The impact of the
helmet on the pavement tore the
helmet from Mosley’s head and a
second impact between Mosley’s
head and the pavement resulted in
very serious head injuries.

Mosley filed suit against the
police department, as well as the
manufacturer of the helmet.  He
charged the police department
with negligence in the
maintenance of the helmet and for
creating a hazardous condition by
supplying Mosley with the unsafe
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fails to present proof of causation
in fact between the helmet liner
separation and the injury he suffered.
The court need not reach the
question of comparative fault under
these circumstances.  Mosley was

familiar with the alleged defect of
the helmet at the time of the accident
and chose not to avail himself of the
three-quarter helmet.  The officer
presents no evidence of cause in fact
between the alleged defective

Settlements

helmet and the injuries he
suffered.  Reversed for the
police department.  [Mosley v.
Metropolitan Government of
Nashville and Davidson County, 155
S.W.3d 119 (Tenn. Ct. App. 2004)]

Beaverton, Oregon
police officers

Average pay for police officers in Beaverton will top $50,000 come July 1 when a wage boost
of three percent is awarded.  Average pay for sergeants will go to $58,365 annually.   The department’s
sergeants will garner another three percent January 1, 2006, while all employees will gain three percent
in July 2006.  The four-year pact provides for a wage reopener for the final two years.  The contract runs
through June 30, 2009.  Officers are represented by the Beaverton Police Association.

Douglas County, Nebraska
deputy sheriffs

Douglas County deputies, represented by Lodge 2 of the Fraternal Order of Police, will receive
a pay hike of one percent, retroactive to last July under a new multi-year labor agreement with the
county.  Deputies, sergeants, and lieutenants will also receive an additional one percent retroactive to
January.  July 1 will see an additional one percent added to the paycheck while a two percent raise will
be forthcoming in 2006.  Starting pay for a deputy now moves to $36,941 annually.

Tacoma, Washington
police officers

A one percent wage hike and a lump sum payment equal to one percent of annual salary highlight
the economic portion of a new labor accord between the city and Tacoma Police Union Local 6, an
affiliate of the International Union of Police Associations, AFL-CIO.  The contract, which covers only
2004, also grants motorcycle officers a five percent pay supplement.  Under the new contract a police
officer’s base wage will range from $44,112 to $60,984.


